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Abstract 

Wisconsin water law has developed with little, if any, recog­
nition of the hydrologic cycle. Courts and legislatures have 
dealt with water depending upon physical location and thus created 
legal distinctions and classifications of water which are contrary 
to hydrologic fact. 

Today it is generally rt:cognized that all wat..er is part of an 
interdependent and continuous cycle. Despite such kno~ledge, 
Wisconsin has developed and solidified legal classes of water and 
separate doctrines for -r;ater which perpetuate obsolete factual 
premises. 

The objective of this study is to make proposals for a ground­
water law which could be incorporated into a water code dealing 
with all water, and thus abolish artificial legal distinctions 
based upon the location of water. 

The approach taken to arrive at this objective was to examine 
the influence of \/isconsin surface wat~r doctrines on groundwater 
law, attempt to identify legal and hydrologic problems with re­
spect to groundwater, and study the case and statutory law o.f 
other states to deterrnine how such states resolve disputes involv­
ing groundwater. 

The study shows that some riparian states have taken a new 
look at groundwater and its relationship to surface water. 
Through legislat.ion, distinctions between thiJ two have been 
abolished. 

The study also revealed that recent decisions of t.he '•Jisconsin 
Supreme Court have overturned long st;mding law regarding ground­
water and surface water through adoption of a reasonable use rule. 
The constitut.bnality of a statute requiring a perr,1it to divert 
surface water was also upheld. These factors taken together with 
the legislative enlightenment of other stat&u could indicate a 
willingness on the part of the court to accept legisla.tion which 
treats all water as an invisible part of the hydrologic cycle and 
a proper exercise of the police power. 
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I. INTRODUCTION 

Water is abundant in Wisconsin, and, availability of the re­

source has to a large extent dictated growth and development of 

the State. The resource provided the first avenues for explora­

tion, crossroads for settlement, and power for primitive indus­

try. While water was important to the early settlement of the 

State, it now has become vital to future development. The changes 

that ha~e occurred in our society on both a national and state 

scale have placed added emphasis on the maintenance of good water 

quality. With the event of new technological achievements, our 

natural resources are being exploited at an ever accelerating 

rate. Our population is increasing and congregating in large 

urban areas. \1-~e no longer have a continent to subdue but a qual­

ity of life to protect. Our society has moved to a plateau of 

unparalleled prosperity which has as its trappings, central air­

conditioning, automatic washers, dishwashers, and automatic lawn 

sprinklers. According to Earl F. Murphy, "every element of modern 

life has cojoined to increase the diversity and intensity of use 

on the water resource."1 

SURFACE WATERS 

The Wisconsin Department of Natural Resources has documented 

10,3 55 inland lakes in \<Jisconsin which contain 929, 119 acres of 

water.2 Most of these lakes are located in the Northern part of the 

State in the headwaters of the St. Croix, Chippewa-Flambeau, Wiscon­

sin and Wolf river systems. In the South, most lakes are in the Fox­

Wolf, Illinois-Fox and Rock River basins.3 In addition to inland 

lakes, the State is bounded by Lake Superior on the north, Lake 

l 
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Michigan on the east and the Mississippi River on the west. 

Seven principal river systems drain the interior of the 

State.lt Wieconsin lies in two major drainage systems and approxi­

mately 70% of the State area drains to the Mississippi River with 

the balance of the drainage to the St. Lawrence hiver through 

Lakes Superior and lt'.ichigan. 5 While much is known about ~iiscon­

sin surface water, groundwater, with its great abundance and po­

tential, has been largely ignored. 

GRC;UNUWATEH. 

With the exceptic>n of portions of the Central Sand Plain 

Province, lflisconsin has a large supply of underground water. The 

volume of ground'1ater in Wisconsin is estima-ced to contain 900 

cubic miles, more than 100 times the yearly discharge of all Wis­

consin streams. 6 Despite the large volume of groundwater avail­

able and its present and potential value, little is known about 

the resource compared to the data compiled on surface water. Pos­

sibly this is due to the greater visibility and usability of sur­

face water. 

Generally, groundwater is easily available, at low cost, and 

of sufficient quality for municipal, industrial, rural and recrea­

tional use. With growing demands on the wat.er resource of the 

State this valuable source of water can no longer be ignored. It 

must be actively studied to learn of its movement, occurrence, and 

dist.ribution, so that sound plans n1ay be made for the management 

of the resource. 

There is a close relationship between ground and surface wa­

ters. Many Wisconsin lakes are land locked with no surface outlets 
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and are actually visible parts of the groundwater table in low ly­

ing areas.? Groundwater is constantly being diminished by flow to 

lakes, streams and by pumpage. It has been estimated that approxi­

mately 27,000 cubic feet per second of groundwater seeps into 

streams to maintain their base flows. 8 In 1970, groundwater with­

drawals were estimated to be about 3% of the groundwater release 

to streams.9 

Groundwater is the principal source of water for ~lisconsin 

farms and municipalities. The exception to this is the populous 

Southeastern part of the State where most water is drawn from Lake 

Michigan. As of 1973 there were 650 public water utilities in the 

State, of which 625 utilized groundwater and served a population 

of nearly 1,570,000.10 

USES Ql .;.:.:WA:.:..::T=E=R 

Because of its abundance and availability, water has been a 

dominant factor in the developmunt of Wisconsin. Like other re­

sources, water gains value only when it is used, and it is the 

use of water which characterizes development. Basically, water 

use can be grouped into four broad overlapping categories: muni­

cipal, industrial, rural and recreational. 

Municipal 

Municipal use of water is increasing rapidly, spurred by gro1N­

ing population and technological progress which brought us air con­

ditioners and many other thirsty innovations. Municipal use of 

water is not limited to so-called domestic or household uses but 



also includes such services as firefighting, street cleaning and 

supply o! water to industries. In 1959 total municipal punpage 

from ground and surface supplies was approximately 370 mgd (mil­

lion gallons a day).ll The figure had risen to 444.4 mgd by 

196512 and totaled 480 mgd by 1970.13 

Industry 

Use of vtater in industry takes many forrns depending upon the 

various production processt:s employt>d. Jonw common industrial 

uses arE:; power generation, cooling, cleaning and other related 

activities. \.,'llile much W£t.er used by industry is supplied by 

municipalities, a significant portion is sel.f-supplit::d. Self­

supplied water accounted for 3,600 mgd in 196014 ~ith an increase 

to 5,600 mgd by 1970.15 

Rural 

Hural use of wat.er for domestic ustJ, livostock and supplemen­

tal irrigation has increased over t.he years. A total of 144 mgd 

was the estimated pumpage for domestic and livestock use in 1960 

with 130 mgd being supplied by groundwattr. .In the ~ame year \ds­

consin hod 41,000 irrigated ucres which receiveci a~ estimated 15.3 
16 

mgd with 12 rngd being supplied by groundwater. Ey 1970 domestic 

and livestock pumpage had r·isen very slightly to 145 mgd but by 

this time 100,000 acres were under irrigation and pumpagtt had 

jumped to 52 mgd.l7 In ten years the amount of irrigat6d land had 

more than doubled t1hile the water usege for irrigation had more 

than tripled. 

---, 
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Recreational 

While other states claim to be "water wonderlands" and "land 

of 10,000 lakes," Wisconsin offers a wealth of water based recrea­

tion. The annual tourist stampede to Wisconsin attests to the re­

creational opportunities provided by our lakes and streams. Swim­

ming, boating, fishing and related activities require good water 

quality such as is found in the State. Not only does water qual­

ity provide aesthetic enjoyment but because of its impact on tour­

ism, the quality of the waters of the State have a direct impact 

on the State's economy. Tourism is a major State industry; in 

1974 revenues totalled $3.25 billion and 17,000 jobs were created.l8 

Protection of our water resources is vital to this industry. 

HYDROLOGIC CYCLE 

ln order to get a proper perspective of the water resource in 

the State, we must understand the nature and occurrence of water. 

The earth is surrounded by a water layer called a hydrosphere, in 

which water exists in liquid, solid and gaseous states.19 It is 

found in the air as well as above and below the surface of the 

earth. Commonly we recognizE: rain, snow and steam as examples of 

water as a liquid, solid or gas. The occurrence of water in its 

various forms is continuous, interdependent, changing and moving. 

Water falling as snow changes to a liquid when it melts and moves 

either into or over the surface or is evaporated back to the at­

mosphere as water vapor by the sun's energy. The changes of form 

which water undergoes are both partly responsible for, and par­

tially caused by the movement of water in this cycle. The move-
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ment of water may be rapid as in the case of falling rain or the 

flow of a swollen stream. Movement may also be slower as with 

water flowing in groundwater. The fact that all water is con­

stantly changing state. is in continuous motion, and interdepen­

dent is the basis of the hydrologic cycle. 

In theory the hydrologic cycle appears to be quite simple. 

The sun shines on a body of water, be it a lake, stream, or pud­

dle and causes water to evaporate. The water vapor rises into 

the atmosphere until it is cooled and condenses forming clouds 

which may result in precipitation. The precipitation falls to 

earth replenishin[ water bodies which are the source of further 

evaporation, thus continuing the cycle. 

On closer examination, however, the hydrologic cycle takes 

on some complexity. The precipitation released by'the clouds may 

fall toward earth but some will be evaporated before reaching the 

surface. Other precipitation will fall on the roofs of build­

ings, vegetation, and pavement where it is intercepted and col­

lects into puddles and pools to be quickly evaporated without 

entering the land baHed portion of the cycle. 

Precipitation not intercepted reaches the ground where it ei­

ther soaks into the soil (infiltration), flows over the surface (sur­

face runoff) or remains on the surface in ponds and puddles (surface 

storage). If the precipitation infiltratos, it moves into the soil 

to become part of the soil mo~sture, some of v1hich will be removed 

by evaporation or vegetation usage, called transpiration. Taken 

together the processes or evaporation and transpiration are known 

as evapotranspiration. Should the precipitc.~tion travel deeper 
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into the earth, through the soil mantle, to the groundwater table 

it is said to be percolate. \'iater which becoxnes groundwater can 

be retained for years or longer. lt will eventually be rer:1oved 

£rom the ground by .flowing into bodies of surface \-later where it 

is evaporated or by upward movement to the soil surface to be 

evaporated or transpired. 

All water is involved in a continuous self-sustaining cycle. 

This cycle does not al\"ays run smoothly and is capable of intor­

ruption. In desert areas where rainfall is infrequent the cycle 

is irregular. Rains may fall upon large water bodies and never 

touch the land surface. The cycle can also be affected by man's 

activities such as weather modification, dam building, marsh 

draining and irrigation. These activities have the result of in­

creasing or decreasing stream flow, raising or lowering water 

tables and increasing or decreasing evaporation loss. 

Occurrence of Groundwater 

Groundwater is primarily derived from precipitation which 

has percolated down into the zone of saturation. Only a sm.all 

amount is obtained from other sources. Hydrologically a distinc­

tion is made between soil moisture which exists below the surface 

of the earth and groundwater which is part of t.he sub-surface 

water in the zone of saturation beneath the water table. Ground­

water does not include soil moisture in the zone of aeration. 
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By way of illustration: 

• • • If a bucket were filled with dry sand and 
about a quarter of a bucket of water were poured 
over the sand, the water would completely fill the 
spaces between the grains of sand upward from the 
bottom and form a zone of saturation. Wa~er stick­
ing to the sand grains above the zone of saturation 
would be soil moisture in the zone of aeration. The 
boundary line between these two zones is the water 
table. ln other words, if a hole was pushed through 
the dry sand into the saturated sand, the levt::l of 
water standing in the hole is the water table. In 
simple model form, you h~~e just drilled a well into 
a bucket of groundwater. 4 

While groundwater is available in large quantity we must 

understand that it is influenced to a grrat extent by thE.; geology 

and clirnat~ of an area. Climatic factors such as temperature, 

precipitation, humidity, and solar radiation influence evapo­

transpiration, and runoff. In ~iisconsin between 28 and 32 in­

ches of precipitation fall annually, v;ith the average annual 

runoff in streams and rivers ranging from 6 to 20 inches.21 

Geological factors such as the type and nature of rocks in 

which groundwater is found and flot.Js tbrough will have an impact 

on its occurrence, anount available, movement, rate of flotl and 

quality. Geologically there are three major groups of rock 

formations, unconsolidated sediments, consolidated sediments and 

massive rock. 22 Unconsolidated sediments such as glacial fill 

and alluvial fill a.re the r.tost productive ~;ater bce1ring forMa-

tions due to their porosity and permeability which permits ease 

of flow through tht; formation and s torar;P. of r.;roundwater. 
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Granite, a massive rock formation is generally a poor aquifer due 

to its lack of porosity, although water is often stored in cracks 

in the formation. 23 

There are five principal aquifers or water-bt::aring geological 

formations in Wisconsin. 24 'l'hese major groundwater provincf~s pro­

vide or ha.ve the potential to provide access to 900 cubic miles 

of water. 25 

11. ~·TATEH. LAltl 

DEVELOP)1ENT 

Laws are the rules of conduct Y\·hich a sociHty sets for it­

self through its institutions. Th(~ develo-pment of law is com-

pelled by need, either real or imagined, felt by society. A 

society living in a landlocked country feels no need for laws 

creating a na.vy, but the rumblings of an aggrBssi ve neighbor can 

bring legislation providine:; a strong army. Until man colonizes 

the moon it is doubtful that anyone ¥\'ill recognize any reason 

for interplanetary laws. The law of water, like all law, grew 

out of need. 

The law of water has been developin~ at a fairly repid rnte 

in the last ten years. Wa~er has been the subject of troad federal 

and strte legislation in response to the growin;· public concern 

over pollution and other closely rlllated environmental issues. 

However, prior to this recent surge of legislation the development 

of water law has been slow and, in the light of our presont science, 
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almost stagnant. It is now apparent to our society that the con­

servation and management of our water resourcti is a vital public 

concern and one which we must understand more clearly. 

Early development of water law dealt first with surface 

waters as they \vere visible, accessible and most easily converted 

to use. As water law developed, classifications of water evolved 

which were used as a basis for further legal doctrines and distinc-

tions. Generally water is classified as 3urface war.er, diffuse 

surface \~nter, and groundwater. Groundwe.tor is usually further 

classified as underground straa:3s trthich flow in a defined channel, 

percolatin~: groundwater wh:.:.ch seeps and oozes through the sub­

surface strata without a definite channel und sprint;s. These 

legal distinctions have no factual basis in the physical universe 

according to Professor Charles t. Corker, who states that "the 

law has not yielded to the science of hydrology" and still per­

petuates "myths and misinformation.n26 The legal distinctions of 

water have come under much criticism particularly as knowledge 

of the resource grows. .At a National Ground we. ter Quality Sym­

posium, Stanley M. Greenfield, Assistant Administrator of Re­

search and Jt.tonitoring -with the Environmental Protection Agency 

stated, "1 think that it is clear enough for anyonE; to understand. 

~later is water--a basic natural resource, whether it is on or un­

der the surface of the earth.n27 

While the definitions lack physical reality, it mus~ be 

remembered that the law developed in ign,)ranco of rua.rty hydrological 

facts and that men administering tho la•• are li.c1ited by ·the facta 
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and the extent of their knowledge. I•~any early legal decisions re­

garding groundwater appear to be unwarranted in light of the sci­

ence of today, but at the time the court's decision was sound in 

view of the limited knowledge available. The only other course 

open to the courts would have been to speculate as to the facts re­

garding groundwater and base law on such speculation. Additi.one3lly, 

the lcn.r developed to punish crimes, resolve civil I'IUi ts and ad judi-

cate rights, not undertake water resource Management. 

Harold E. Thomas, in The Conservation of Groundwater, stated 

with respect to legal doctrines concerning water: 

The legal concepts concerninz watPr, \Jhich set the 
permissive limits of development, have necessarily been 
founded upon the hydrologic information available at the 
time they were formulated and thus reflect the incortl­
pleteness of scientific knowledge to a degree. The 
hydrologist can build from scratch in the area of his 
most profound ignorance. The specialist in water law 
has a more difficult job, because legal concepts have 
been developed even when the hydrologic facts and the 
underlying physical principles were not known.2ts 

The legal distinctions which separate water into classes appear to 

be arbitrary when it is recognized that all water is part of one 

cycle. In order to better understand the influence of nonstatutory 

legal distinctions and doctrines on the water resource we should 

discuss them briefly. 

§VRFACE WAXER ~TRINES 

Reparian Doctrine 

In the United States there are two basic prevailing r'l'ater law 

doctrines, the doctrine of riparian rights and that of prior appro­

priation. Wisconsin is rich in water reeources and as a result the 

basis for its water law is the riparian :doc~rine. The .riparian 
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doctrine is the foundation of most water law in states east of the 

Mississippi. The prior appropriation doctrine prevails, for the 

most part, in the more arid western statas. 

Basically, the riparian doctrine provides that a property 

owner whose land is adjacent to a naturaJ.. body of water has a 

right to use the water so long as his use is reasonable. The 

right accrues to the owner of riparian land and is an incident of 

ownership. The right is not dependent upon whether or not the 

-water is used, and nonuse will not cause a loss of the riparian 

owner's water rights. 

As between competing interests of riparian owuers along a 

watercourse there are two principle theories of water allocation, 

the natural flow theory and the reasonable-use theory. 

Natural flow Theory 

The natural flow theory provides that it is the right of a 

riparian owner on a watercourse to have the water maintained in its 

natural state without material diminution in quantity or impairment 

of quality. Early Wisconsin cases seem(;d to indicate that the 

natural flow theory was accepted in \'visconsiu. 29 However, it 

appears that the Suprerue Court was "merely indulging in preliminary 

observational' which were modified and the reasonable use rule 

applied.30 In the case of A.C. Conn Co. v Little Suamico 1uaber 

Manufagturing Co. the \\lisconsin Supreme Court held: 

To say, therefore, that there can be no obstruction 
or impediment whatsoever by the riparian owner in the use 
of the stream or its banks, would be in many cases to deny 
all valuable enjoyment of his property so situated. 
'There may be, and there must be, allowed of that which 
is common to all a reasonable use .•· 31 
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It the natural flow doctrine were literally followed, little use 

could be made of water since maintaining its natural state with­

out material diminution in quantity or quality would probably be 

impossible. Clearly any consumptive use of water would be \'}ro­

hibited and any diversion of water by a ripe:tian would diminish 

the natural flow of the stream. Under this rule the natural state 

of the water is the norm and deviation is a violation of the law. 

This rule gives an amount of certainty to the law but tends to 

promote existinfl uses of water to the detriment of progress. 

Reasonable ill Theory 

ln \visconsin the "natural flow doctrine" has been modified by 

the doctrine of "reasonable use". This doctrine provides that a 

riparian owner may make reasonable use of the water flowing past 

his land but may not interfere with the same right to reasonable use 

of other riparian owners. The use of the water must be reasonable 

under all circumstances and in all situations.32 '!'his doctrine 

provides that the only determinant of riparian rights is reasonable 

use. Since reasonableness by itself is incapable of definition it 

must be determined in each case by the particular facts of that 

case.33 While the reasonable use theory does lend uncertainty to 

the law, it is characterized by flexibility which permits an expan­

sion of water use, provided it is reasonable. Despite tho language 

of the \<. isconsin Supreme Court in early cases with reference to the 

natural flow doctrine, it appears that the reasonable use doctrine 

prevli1s in Wisconsin. The Attorney General has stated, "no ripar­

ian owner has an absolute right to the !low of all the wat,er 
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in its natural state, but instead ld.s right is lioited by the right 

or the upper riparian to make a reasonable use. • • n34 

Diffuse Surface Water 

Thus far the riparian theories discussed have applict!tion to 

surface \>iater found in watercourses. b!isconsin, how<:.:ver, further 

classifies surface water as diffuse surface water, or Wfit~r found 
3':: on the surface in places other thr;n \•iat( rcourses. ;) s:..ncc precipi-

tation which causes such water is interrniLtent, the water has no 

permanent source 1rJith w;hich to (:~stablish or l"1aintain a \;atE:rcourse. 36 

Until rE':cent ly, controversh~s over diffuse surface water v.;ere 

decided by application of the "common enemy rulen. This rule pro-

vided that a landol'J'ner could deal \':i th diffuse surface ~mter as he 

desired, without regard to the harm caused others. Diffuse surface 

water was regarded as a "commcn enerJy", 

• • • which each proprietor rmy f~ight off as he is 
able or ns he will, either by retention, diversion, re­
pulsion, or alternated tr<Jnsmission, so th(-.:t no cause 
of action arises from such interference even if sooe in­
jury occurs causing damage.37 

The "common enemytr rule was subject to sev£~ral modificr;_tions in 

\,isconsin Pnd it can be seen fro~ the above definition that the 

emphasis of the law was on attempts to sxpel rather than use such 

~~ater. The "co:nmon enemy rule" prevailed in ~'Vis cons in until the 

1974 decision of State v. Deetz.3g 

In this decision the court adopted the re<H3ona.ble usf. rule 

as codified in the Second nestatement of the 1a~·, Torts. Today, 

liability will attach to a property owner for damages caused by 

his diverting surface waters onto the property of others if his 
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action is either "intentional and. unreasonable" or unintentional 

and otherwise a.ctionable under principles governinr.; liability for 

negligent or reckless conduct, or for abnormally danp;erous cr.ndi­

tions .39 

Prior Appropriation Uoctrine 

The riparian doctrine met the needs of ~isconsin and other 

Eastern stat€:S but was not accepted in the arid Lest <wihere the doc­

trine of' prior ;~ppropriation developed. In an area \vherP. v.Jatf'r Has 

scarce and acute water nE~ods e::xisted for growth nnd development, ~ 

~ater rights doctrine based on riparian land ownership would have 

made development of valuable nonriparian land difficult if not impos­

sible. As a result of the need to use available water for the best 

result the prior appropriation doctrine developed. This doctrine 

provided that water rights v1ere acquired by taking watt·r and convert­

ing it to a beneficial use. Unlike the riparian doctrine, ownership 

of land was iF:material to \vatE:r rights, rater rights co1.~ld be lost 

by nonuse and water could be used off of riparian lend. Conflicts 

between competing users \vere resolvf:d on a basis of first in time, 

f~rst in right. ln prior appropriation jurisdictions wc;ter rights 

are public initially and do not become private ri~hts until efter 

Appropriation for a beneficial use. 

The appropriHtion doctrine h~s b~~en modified frora statt.: to 

state in various ways but in th~ beginning, the method of acquiring 

water rights merely requirt•d an intent to divert water for a bene­

ficial use and the tlct of so doing. The water r:i.ght wcs perfected 

wnen the water was actually diverted to the beneficial usc. The 
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first beneficial user had a superior right to a later user. 

The prior appropriation doctrine has now evolved to the point 

where most western states require appropriators to apply for per­

mits. An appropriator is required to avoid waste and some states, 

such as Colorado,40 have established a priority of use whereby some 

uses of water are given preference over other uses of -v;ater. 

The prior appropriation doctrine has no application in Wis­

consin but is briefly discussed here to show the full scope of 

development of surface water law based upon the physical location 

and condition of water. 

Surface water doctrines are important to the study of ground­

water because the Courts have applied doctrines of watercourses to 

groundwater when it appeared that it was essentially like a water­

course. \ihen this is desirable in the sensE~ that surface and 

groundwater are hydrologically interconnected the courts made the 

applico.tion for the wrong reason. The application of surface 

water doctrines to groundwater was not based on the hydroloric 

interconnection but on the soMewhat mythical basis of beds, blinks 

and defined channels. 

Ill. GROUNDWATER DOCTRINES 

Early groundwater law and doctrines developed almost entirely 

before the science of hydrology came of ago. As a result the hy­

drologic cycle has had little influence on its development until 

recent years. From a purely practical standpoint, and foregoing 

a hydrologic definition, groundwater is not a particular type or 

class of' water but is merely water which is beneath the surface of 
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the earth. Like all water, it is ~he result of the operation of 

the hydrologic cycle. 

Generally, groundwater is divided into two classe~ in most ju­

risd1otions,41 underground streams and percolating water. Under­

ground streams are those which move in defined or definite chan­

nels and rights to use such water are treated essentially the same 

as a surface stream's whether in a riparian or appropriation 

jurisdiction. npercolating waters are those which seep, ooze, 

.filter and otherwise circulate through the subsurface strata with­

out definite or defined channels.n42 In most states it is pre­

sumed that groundwater is percolating until it is shown that the 

waters flow in a definite channel. There are four basic ground­

water doctrines in use today, the English rule, the reasonable use, 

correlative rights and appropriation. 

ENGLISH RULE -
The English or common law rule grew out of the idea that the 

ways of groundwater were too unpredictable and mysterious to regu­

late rights of COlTtpeting parties to such watt-:r. A lando\\ner' s 

right to percolating Mi\.er under his land was eet forth in the 

English case of I\cton v. Blundell, in 1843: 

That the person who owns the surface may dig therein, 
and apply all that is there found to his own purposes, at 
his free will and pleasure; and that, if, in the exerc~se 
of such right, he intercepts or drains off the water col­
lected from the underground springs in his neighbor's well, 
this inconvenience to his neighbor .falls within the descrip­
tion or damnum abaqu' injuria, which cannot become the 
ground or an action.4) 
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Under the English rule percolating 'Haters are considered the pro­

perty of the ol-iner of overlying land. The landowner may make \'!hat­

ever use of the water he desires despite the fact thnt his use may 

cut off the flow of such waters to adjoining users and deprive them 

of their use. An owner of land could use all percolatinr water he 

could extract from t.he land, for -whatever purposes he needed it, 

whether on or off the land. Thf.~ hnglish rule developed before the 

science of hydrology carr.e of age. l t ~:as assumed that percol~ting 

water was e part of the land in which it ~as found and a landowner 

owned the water in the same way he owned other minerals. Tod3y 

it is doubtful that a hydrologist \lmuld agree that the wa_ys of 

groundwater are unknown, mysterious or unpredictable. Initially, 

the .h.nglish rule was adopted by many states but in the course of 

time it was modified by the reasonable use or American rule, due 

to the harsh results which often arose under the English rule. 

REASONABLE USE 

Under the reasonable use doctrine, limitations were put on the 

right of a landowner in his use of percolatin~ waLers. He could not 

act maliciously, waste the water, or be negligent in its use. He 

was required to act reasonably. This rule gives the landowner the 

right to use the percolating vmt.er but in exercising his right he 

has H duty to act re&sonnbly and use the \-vater on the land from 

which it is \>lithdrawn. The question of what is a reasonable use 

is incapable of general definition and must be determined on all 

facts and on a case-by-case basis. Generally, uses which are ex­

cessive, wasteful, negligent, or which s~;rve no useful purpose 
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but pollute the groundwatt;r are found to be unrt~asonable. 

CORRELATIVE RIGHTS 

'l'he r(;;asonable usE~ doc Lrine \vas furtht:!r modified by t,hf~ doc­

trine of correlative rights. Prior to 1903, Csl:Li'ornia applied the 

Lnglish rule of absolute owne1·ship to conLrov8rsies invclving per­

colating waters. The : __ ;nglish ru1~~ v~as repudio..tt-"d in the can;; of 

Y.atz v. ·,Jalkinsha\;44 in \..ddch the California :.:uprcme Court adopted 

the rule of correlativfe rightG. The chief fei:\turE:-:s of this doc­

trine arE· that all J andO\.-ners overlying a common source of percolat­

ing -..wter have a co-equal right of reasonablt: U!.le on their overly­

ing lands. In times of sufficient supply, each o·wner may wi Lhdraw 

water to meet his needs, but vd1en a shortage occurs, each owner is 

limited to the quantity of wat-er noeded to rJeE~t his r~·asonable 

needs subject to the equal r.i..ghts of all other overlying O\Hlers.45 

Surplus water over and above r~asonable req~ire~ents of che overly­

ing owners may be uaed off of the overlying land. Yhe correlative 

rieht is an incident of laud ovmership aud the rights cannot b~ 

lost by nonuse.47 

fhe doctr~ne of correlative rights and reasonable use are 

very similar u.nd sonH- m.<t.hor::-> claim the corr6lativE'~ right,s doctrine 

is merely an Eo.Xtensioll and refine:nent of the rule of rt:::o.sonable use. 

lf the doctrine of correlative rights \i>E:re litt."rally applied, oach 

landowner ~ould get a right to use percolating hater in proportion 

to the relation his land bears to all other overlying lnnd. If' A 
owned 10 acres of land overlying a 100 acre aquifer hE! would be en­

titled to l<Y;b of the w-ater in the aquifer. If this doctrine w'iere 
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strictly applied, the courts would permit A to develop and use 

only 10% of the water, even though no other landowners used or 

planned to use their portion of the water. If, however, A's use 

of the water were reasonable f.:tnd bf<me.ficial it~ seems doubtful that 

the court would prohibit A from using more t.han 10% of the water. 

Most courts would hold a view of correlative rights which would 

not perrni t the other landowners to take action against A for mak­

ing use of V.l&ter to which they have a right but chose not to 

develop. From a reasonable use standpoint the Court would hold 

that A's use is reasonable and does not interfere with any uses 

of other landO\-vners (they are making no use). ln such situat..ions 

it appears that there may bt! little difference between the two 

doctrines in terms of the results they produce. However, where 

competition for percolating water is keen, the correlative rights 

doctrine has a means of allocation of the water while the reason-

able use rule would require a balancing of one use against 

another. 

APPROPRIATION 

The appropriation doctrine is applied to groundwater in r10st 

Western states. The doctrine doe.s :not differ· with respect to sur-

face or groundwater and it is generally declared to be the prevail­

ing law in a state constitution or statute which states that all 

waters, whether surface or underground, belong to the people of 

the state and are subject to appropriation for beneficial uses.48 
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IV. WISCONSIN OROUND\1/ATER LAW 

JUDICIAL DECISIONS 

Huber v. Merkel 

For over 70 years the controlling groundwater case in Wiscon­

sin was Huber v. Merkel49 in which the Wisconsin Supreme Court 

adopted the Lnglish absolute o-wnership rule. Huber and Iierkel 

were neighboring farmers who lived over an aquifer which supplied 

water to some 15 farms through approximately 30 artesian wells. 

There was sufficient 'IJater for all users as long as rJells \\·ere 

capped when not in use. Jvierkel had two· t;ells on his land and de­

spite a well-capping statute enacted in 1901, he maliciously al­

lowed his wells to run at full capacity at all times and wasted 

the water. t.'lerkel had no intention of using the water, his only 

purpose was to stop his neighbors' wells from flowing and he was 

successful. Huber sought an injunction requiring 1-'.:erkel to cap 

his well and claimed that ~1erkel' s actions were a nuisance. 'rhe 

trial court held that Herkel could USt:! water for his domestic and 

farm use but was prohibited from wasting thE:: water. Lm appeal the 

Wisconsin Supremt Court found for b.erkel stating: 

• • • lf the waters simply percolate through the 
ground, without definite channel, they belong to the 
realty in which they are found, and the owner of the 
soil may divert, consume, or cut them off' with impunity. 
I£, on the other hand, the subterranean waters flow in 
a defined channel, the rules which govern the use of 
surface streams apply; but the presumption is that the 
waters are percolating waters until it is shown t8at 
they are supplied by a definite, flowing stream.' 
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In dealing with the question of Merkel's malicious intent the 

court found: 

• • • it seems clear that it must be held that the 
appellant had a clear right at common law, resulting 
from his ownership of land, to sink a well thereon, and 
use the water therefrom as he chose, or allow it to flow 
away, regardless of the effect of such use upon his 
neighbors' wells, and that such right is not affected 
by malicious intent.51 

This case has been severely criticized by other jurisdictions, 

text writers, and by dissenting justices of the Wisconsin Supreme 

court. 52 This case stood for the proposition ths.t not even malice 

could affect a landowner's absolute right to the use of ground­

water. The holding in Huber v. Merkel has been called "one of the 

most extreme applications of the ~nglish view of absolute owner­

ship of groundwater ••• u53 The eourt in Huber followed the com­

mon law which held in awe the mysterious, unpredictable, and un­

knowable forces at work beneath the surface of the e~rth which 

made it impossible to adequately and fairly promulgate rules 

governing such water. However, while the common law was based on 

a limited knowledge of the movement and occurrence of groundwater, 

the court in Huber possessed a fairly accurate and complete know­

ledge of the facts concerning the resource. The court stated: 

• • • scientific knowledge on the subject of artesian 
wells in general and tho artesian wells of Wisconsin in 
particular is now so complete and certain as to leave 
no room for doubt, and of such facts courts may take 
judicial notice.5~ 

Thereafter, the court went on to describe an artesian well in a 

detailed and kno~ledgeable manner. The dourt appears to have been 

fully aware of the movement of the water and the geology of the 
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area and yet made no attempt to arrive at a decision which re­

flected these facts. In citing its reason for following the com­

mon law doctrine the court declared: 

In this state, both by the Constitution and judicial de­
cision, it is settled that those parts of the common law 
which were in force at the time of the adoption of the 
Constitution and were not inconsistent therewith, 5re­
mained in force until changed by the ~egislature. ' 

In dealing with the well capping st.:1tute the court held that 

the only way to change the law by l~;gislative action we~s pursuant 

to an exercise of the powor of ermninent domain or the police power. 

Clearly, the power of emminent domain was not. involved, and in 

holding the stntute to be an invelid exercise of the police power 

the court said: 

It does not even pretend to conserve any public interest, 
its purpose is to promote the welfare ot one citizen~:6by 
preventing his neighbor from using his own property.~ 

It is difficult to reconcile this view of the court with the 

tact that in protecting Merkel's absolute right to use groundwater, 

he, in his exercise of thnt right, was able to prohibit Huber and 

others from using their property and exercising their rights to 

groundwater. This ~;as the law of the junglu • Huber was lt:gally de­

fenseless, his only recourse being to drill a de~per well and do 

unto Merl<el. 

The court also distinguished between lndiana statutes which 

prohibited the waste of naturt.l gas and the Wisconsin well capping 

statute. The court, in reviewing the lndis.na cases cited the large 

population and industries whic.h r~lied on natural gas for fuel, as 

well as the use or the gas for heating state buildings. The court 

concluded that the gas supply was limited and a proper subject of 
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it would last mru1y years and "increase" the comfort and happiness 

of t.he people at large." If this was true o.f natural gas, how much 

more so is it true of water? Groundwater, tho court sa. id was "con-

stantly being renewed, !r and apparent.:.y this servr'd as the basis for 

the distinction between the two statutes. 'l'here could be no appli-

cation of such a statute to percolating water in ~isconoin as it 

would be an invalid exercise of the·' police power. The utter waste 

of a valuable resource did not concern the court in water-rich 

'tlisconsin; meanwhile, Huber's well was dry. 

One ro.u~;t -v:~onder if, after rendering the Hyber decision, the 

court members returned to their l':adison homes to enjoy hot sho~1ers 

and relax with a scotch and watf'r, ironically supplied by ground­

water. Did they experience an "increase" in their "comfort and 

happiness"? In Wisconsin it was clear. the Hubers of the state 

would have to look out for themselves. 

Shortly after this decision was rendered H. P. Farnham issued 

one of the uost searing criticises of it. 

There is absolutely no principle on which that deci­
sion can be founded. It is opposed to ~ood morals good 
sense, and all con1non lari principles which are anaiogous 
subjects, and the later and better cases are beginning to 
recognize correlative rights in percolating waters and 
confine landowners to a reasonable usf~ of it. 57 

Fond Du Lac Cases 

The Huber decision continued to be the law in Wisconsin for 

over 50 years and did not trouble the court again until 1956 in 

the "Fond DuLac casesn.58 Doth cases grew out ot the same incident. 
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The city of Fond Du Lac was faced with growing population and a pro­

jected \'fater shortage. After conducting surveys to establish the 

availability of groundwater the city purchased four acres of land in 

the Town of Empire to sink a test well and also obtained options 

to purchase 1100 additional acres, some of which was located in the 

town. Residents of the to\tm were concerned that large city con­

Slmiption of groundwater would caustt the v:ater in their 1.-vells to be 

lowered. 

The town rencted with ordinances which required town board 

approval to drill wells with a casing in excess of 6 inches or to 

sell or use water from to~c wells on other than premises in the 

town from which the water was withdrawn. The ordinances v;ere dealt 

with in the Emoire case, the city seeking to have the ordinances 

declared invalid. 

The Menne case was brought by well owners in the town and sur­

rounding areas whose \-lells r.1ight be affected by the city ~Jells. 

An injunction 1-ras sought against the city on the ground thuli the 

city wells would cause irreparable har:;1 to thel.r wHter rlght.s. .it 

was contended by the tovm residentv that the city wells vvould make 

it necf:lsstJry to sink d(~eper \>Jells <md add mort:; powerful pumping 

equipment. 

r.rhe Supreme Court held the ordinances invalid in the I:;mpire 

case because the vHl.ter supply of the :Jta.te is a r:1attar of state­

wide concern, and the interest of the people of the State gener­

ally is perarnount to the interests of the people of the Tol'tn of 

Empi~e. The ordinances were held to be in conflict with 3tate 

law which permitted municipalities to acquire water sources and 



26 

necessary transmission lines beyond their corporate limits.59 

While invalidating the town ordinances, the court did state 

that water use regulations on a statewide basis might be upheld: 

The legislature has further shown its interest in the 
maLter by apprppriating .money for a study of the sub-
ject by a groundwater working group of the natural resources 
committee of state agencies. Other studies are being made 
by the United States geological survey and the University 
of Wisconsin. Presumably, when the legislature receives 
what it considers to be sufficient information, it will 
enact laws that will permit some state agggcy to regulate 
the use of subterranean and other waters. 

The Menne case was decided with the Court rejecting the rea­

sonable use rule and reaffirming the English absolute rights doc­

trine set forth in Huber v. r,erkel. The court refused to engage 

in judicial legislation claiming that change in the law, if made., 

should come from the legislature. 1'he dourt noted, as the Huber 

court had, that unless changed by the legislature, common law in 

force at the time the Constitution was adopted and not in conflict 

with the Constitution remained in force. This was done while the 

court stated tht~t ncommon la~ wa:s confused in 1903. n 'l'he court also 

was aware of the criticism that the Huber decision had drawn. Once 

egain, faced with the issue of conflicts involving competing users 

of groundwater the court reaffirmed Huber. Despite a damning dis­

sent by Justice fairchild, the court did nothing.61 

State v. Michel's Pipeline Construction, lnc. 

The English absolute rights doctrine set out in Huber re­

mained the lew in Wisconsin until 1974 when the Supreme Court de­

cided State v. f.!ichel' s Pipeline Construction, lnc. 62 The case 

arose when the Sewer Commission of Milwaukee County contracted 
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with the Pipeline Company for the construction of a 60 inch diame­

ter sewer under land owned by P.1ilwaukee County. The county granted 

a 20 foot easement to the Sewer Commission for the installation of 

the sewer. Dewatering the soil to a depth sufficient for tunneling 

was required to install the sewer and this lowered the eroundwater 

table from which neighboring landowners drew their water from pri­

vate wells. The neighboring landowners complained that the dewater­

ing caused some wells to dry up and decreased the capacity and 

quality of others. It was also alleged that the dewatering of the 

soil caused subsidence of the soil which resulted in cracked drive-

ways and basement walls. The State sought to have the defendants 

construct the sewer so as to not create a nuisance and to eliminate 

or ameliorate the hardships imposed on the neighboring landowners. 

At the trial court level it ~ms held that Huber v. Merkel applied 

and there could be no cause of action for interference with ground-

water in Wisconsin. 

On appeal, the SupreMe Gourt outlined nany of the criticisms 

of the Huber decision63 and in discussing that portion of the deci­

sion which provided that even malice could not divest a landowner 

of his absolute right to the use of groundwater, the court stated: 

It is generally conceded that this aspect of the case was 
probably a misstatement or at least an extension of the 
cases which had Q.pplied the common law or "English rule" 
up to that time.b4 

'l'he court traced the common law rule and stated that its basis was 

the belief that the ways of groundwater were too uysterious and un­

knowable to establish laws regulating the rights to such waters. 

However, the court pointed out: 

Even in 1903, when the Huber v. lv'lerkel case was writ ten, 
the awe of mysterious unknowable forces benEiath tg~ earth 
was becoming an outmoded basis for a rule of law. ' 
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The court declared that tod~y, hydrology had advanced to where it 

was possible to establish a cause and effect relationship between 

withdrawing groundwatc..,r and trw level of a vmtt'.:r table in an area 

. 66 and adjudicate liAbility in a.ccord with due procE~ss. The court 

further determined: 

It makes very little sensE~ to make an Hrbitrary distinc­
tion bet·~.een the rules to be applied to water on the basis 
of \'ih&re it happens to be found. There is little justifi­
cation for property rights in groundwater to be considered 
absolute while ri.ghts in sugfacf~ strearlS nre subject to a 
doctrine of reasonable use. 7 

In overturning Hyber v. Merkel, the court said that "stare 

decisis"68 was not an inflexible restraint but only a cautionary 

rule and that the proposed change in the rule is not confiscatory 

in nature, but merely brl.ngs groundwater in line 'With the general 

limitstion on all use of property. 69 The court also noted: 

• • • the basic inconsistency in saying that a person 
has a property right in underground water that cannot be 
taken without compensation, tor, when he exercises that 
right he is actually takiue his neiehbor's property with­
cut compensation.70 

The court overruled Huber by finding "it necessary to adopt a rule 

of law o10rc in harmony with present scientific and legal prin­

ciples.n7l 

After overruet.ing Huber the court tu.rned its attention to a re­

view of the groundt>'a.ter doctrines of English absolute rights, rea­

sonable use and correlative rights. The court reject(~d all of them 

as unsuitable stating, "\';Jisconsin chooses not to adopt ~my of the 

three rules here discussed.n?2 Instead. the court adopted the rule 

set forth in Tentative pra.ft Uo. 17 of the Restatemept of Tort§, as 

proposed on April 26, 1971: 
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Section 858A. Non-Liability for use of Groundwater 
Exceptions: 

A possessor of land or his grantee who withdraws e;round­
water fror:i the land and uses it for a beneficial purpose 
is not subject to liability for interference with the use 
of water by another, unless, 

(a) The withdrawal of water causes unreasonable harm 
through lowering the lVater table or reducing artesian 
-pressure, 
(b) 'l'he groundwater forms an underground stream ••• 
(c) The "'i thdrawa.l of water has a direct and substantial 
effect upon the water of a water course or lake;73 

The court also quoted the analysis of Section 858A: 

The rule adopted in this topic can be described as the 
American rule \'lith its protection broadened. It givf;s 
more or less unrestricted freedom to the possessor of 
overlying land to develop and use groundl>Jater and it 
permits the grant and sale of groundwater to persons who 
need water but do not possess the land overlying it. It 
does not attempt to apportion the water among users ex­
cept to the extent that the special conditions of under­
ground streams and interconnected ground 'and stream water 
permit it to be done on a rational basis. It gives the 
protection of the American rule to owners of small wells 
harmed by large withdrawals for use elsewhere, but extends 
that protection in proper cases to harm done by large 
,.,fithdrawals for operations on overlying lands ;t4 

The court adopted a rule which "preserved the basic expression of 

the rule of nonliability to use groundwater b~neath the land", for-

mulated e.xceptions regarding unreasonable harm, "by eiving protec-

tion to o""ners of small ~Jells harmed by large withdrawals for use 

elsewhere", '~nd extended that protection in proper cases to harm 

done by large withdrawals for operations en overlying lands.rr75 

The court stated that reasonableness and unreasonable harm l\rill 

vary depending upon prevailinr; conditions, ~. i th the decision in 

St&te v. Michel's Pipeline Construction, Inc., hisconsin was re­

moved from the small minority of states clinging to the English 

rule. 
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Classifications of Groundwater 

As indicated earlier, \\iisconsin law dealing \vi th groundwater 

involves three divisions of groundwater, underground st-rearns, per­

colating water, and springs. :..r it is deterrained that groundwater 

is an underground stream thtm it is subject to the reasonable use 

doctrine like surface water. The presumption is that all ground­

water is percolating and that one who alleged th~ existence of an 

underground stream must prove it. Iliany authors and scientists, 

however, believe the underground stream is a myth ~hich is inca­

pable of proof: 

To conceive of "underground streamstt and. to apply 
riparian law rather than groundwater law to them is to 
demonstrate an ignorance of the intimate interrelation­
ship bet~veen Lhe large and small openings through which 
groundwater moves in the zone cf saturation. The large 
openings, caverns and caves, for example, are not inde­
pendent "streams"; they are an integral part of the 
water-holding and water-conducting network. ln any event, 
and as a practical matter, courts plac& a heavy burden of 
proof upon one claiming that an "underground atrear:1" ex­
ists below the surface of his soil! a burden he is not 
likell to be able to meet in the ll.ght of rr, odern day 
hydro ogical knowledge. So, as indicated earlier, under­
ground streams a.::g of no rt:al importance in iij is con sin's 
groundwater law.'l 

Percolating water is now subject to the "American rule 1'1ith 

its protection broadened", as set out in the Michel's decision. 

The \Jisconsin courts have never decided a conflict with re-

gard to a spring. Until the l'• .. ichel decision, rules governing a 

spring depended upon the origin of the spring. lf it was deter­

mined that the source of the spring was an underground stream the 

reasonable use doctrine would apply. If, however, the source was 

percolating water, then absolute ownership would apply. Atter per-
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eolating groundwater reached a point of discharge on the surface, 

the reasonable use doctrine would probably apply. 

'rfith the English absolute rights doctrine abolished in liis­

consin it appears that should a conflict arise involving ~ spring 

the "broadened American rule" would apply, as the court, if it 

takes its hydrology seriously, will not find th€.• f:Jource of a spring 

to be an underground stream, but percolating water. 

STATUTORY GROUNDWATER bAli 

Well Capping Statute 

In the area of statutory law the Wisconsin Legislature has done 

very little to regulate the use of groundwater. In 1901 the Legis­

lature enacted a statute to regulate the artesian water supplies 

which provided: 

Section 1. \~'here there are two or more artesian wells 
in any vicinity or neighborhood, one or nore of vJhich are 
operated or used by any person or owner, the person or owner 
of Ruch \'Jell shall use due care and diligence to prevent any 
loss or waste or unreasonable use of any water therein con­
tained or flowing from the same, as would deprive or unneces­
sarily diminish the flow of water in any artesian well, to 
the injury of the owner of any other well in the same vicin­
ity or neighborhood. 

Section 2. Any person who shall needlessly allow or 
permit any artesian \iell owned or operated by him, to dis­
charge gr€:ater quanti ties of water than is reasonably neces­
sary for the use of such person ao as to materially diminish 
the flmw of water in any other artesian well in the same 
vicinity, shall be liable foJ:7all damages which the owner of 
any such well shall sustain.1 . 

This was the "well capping" statute which was declared by the court 

in Huber to be an invalid exercise of police power which did not 

conserve a public interest but promoted the welfare of one citizen 
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by restricting the use that a neighbor may make of his property. 

With the invalidation c·f the well-capping statute, no attempts were 

made to regulate use of e;roundwater between parties until 1945. 

High Capacity ~iell Statute 

By this time the problems of increasing population and de-

mands on the groundwat.or source were becoming t~vident as the heavy 

pumping in many areas caused a decline in groundvuiter levels. 'i'he 

result of this problem was the enact:nont of a high-capacity \'iell 

law, which provided that a permit from the State Doard of health 

be obtained by anyone building a new or reconstructed well or well 

field which would have a capacity in excess of 100,000 gallons a 

day.7S The only t:round upon which an applic&tion for a permit 

could be denied was that the well would "adversely affect or reduce 

the availability of vmter to any public utility in furnishing water 

in or to the public. tt79 1'his statutE? did not regulate rights to 

groundwater between competing private users and int(~rff"rence \dth a 

private owner or nonpublic utility was not a ground for denying 

the mermit. It does, ho-wever, represent an infringement on private 

riehtts to use water f;ince a private party could not sink a high 

cap~city well if it would interfere with a public utility.So 

Ac~ording to a report by the hatural Resources Committee of State 

A~encies, the Board of Health has never denied a permit for a well 

~nder this statute but has issued conditional permits. ln addition, 
/ 

/the statute has been construed by the Board of Health to have no 
/ 

application to a dug pit <;s this is considered not a W€'11 rdthin 
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the meaning of the st.;;~. tute. Several attey:ipts wern made to change 

the definition of wells to include pits but were unsuccessful. 

The administration of the high capacity well law was passed to the 

Department of Resource Development in 1966,Sl and in 1967 its 

administration became the responsibility of the Department of 

Natural f!esources.82 

Other Statutes 

The Wisconsin stututes also provide that the Department of 

Natural Resources is charged with publishing and enforcing: 

• • • minimum reasonable st.:-mdards end rules and regu­
lations for met1:ods to be pursued in the obtaining of pure 
drinking water for human consumption and the Dstablishing 
of all safeguards deem{:1d necessary in protecting the public 
health against the hazards of polluted sources of impure 
water supplies intended dr used for human consumption, in­
cluding minimum reasonable standards for the construction 
of well pits. It shall have the general supervision and 
control o£ all methods of obtaining groundwatE;r for human 
consumption including sanitary conditions surrounding the 
same, the construction or reconstruction of ~;ells and gen­
erally to prescribe, amend, modify or repeal any rulo or 
r&gulation theretofore prescribed and shall do and perform 
any act8deemed necessary for the safeguarding of public 
health. 3 

Pursuant. to such a:uthority the Department has regulated well con­

struction and pL~mp installation, 84 public ltells, 85 wa L.<=~r works, 86 

and operators. 87 \Jhile Chapter 162 of the t!;'isconsin i.:Jtatutes re­

lating to pure drinking water and the attending rt:~gulations deal 

with groundwater they are concerned not vJith the determination of 

rights between competing users but with public health and safety. 

In addition to the above, the Legislature has enact&d a sta­

tute regarding groundwater in the form of springs which provides: 
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(1) The general public shall have the right to use and 
take water from any spring, creek or running· water that may 
be found running in or across the limits of any public high­
way, provided that his section shall ;lOt in terfcrc. ~vi th the 
tunneling or piping of water for the purpos~ of draining or 
improvinr; lands on ~:; i ther ~>ide of f:Uch hir,hvwy. 

(2) Any person who shall wantonly interfere with the 
free use of thu water from any spring or in any creek or 
stream running across or in any highway shall be guilty of a 
misdemeanor and be liable to any oerson danar;ed thereby for 
all damages sustained.88 

In order to dt:tf:r~·liW.'' Llw typ(' cf legisle tion rr quireci. to rE:-

gulate eroundv·n~tt:r for maxir::u: 1 bt.ncficial t;·;P, :..t J.:3 n~cessary t.c 

exauline problens concerning tht: rrsource. "··f'> prr,vious::.y indicated, 

law arisf:s out of tlH; rH:H:ds of ~:;ocit~ty h·Letht:r real or imagined. 

What then are probler.:s affecting the grounchwter resourcns that 

should be addressed by any legislation on the subject? 

QUALITY 

Contamination is a basic problen for a water resource but in 

Wisconsin, with limited "\ -
J..OCal ~xceptions, groundwater is of good 

quality. hO\vever, while it is presently of good quality, it is 

coming under incrbasing stress. hecent cher:tiCa.L analysis of public 

drinking water supplies indicated th .... L of ~3 ground via tcr suppl:Les 

sampled, only one con tA . .ii!lt:d clm:1cnts in (;,:;c.cc ss of ma.xirr.urn stan­

dards. 89 A ccordint~ to laboratory of Hygiene statistics quoted in 

the Natural hesources Council of State Agencies report of 1973, 

5.2,; of 19€$•1970 sal'!mles of public groundwater l'wre bacterio­

logically unsafe. 90 'I'he most common chemical contamination prob­

lems on a statewide basis are the high levels of iron, manganese 

and hardness in public well supplies. 



35 

The problems of water quality of private groundwater systems 

is not well documented as very little information is available 

since Wisconsin has no regular progr;.;m for analysis of these 

wells.91 

One of the greatest threats to groundwater quality is inade­

quate sentic tank disposal systems. It has been shown that septic 

systems contribute sienifl.cant anounts of nutrients to groundwater.92 

One of the problems the State faces with respect. to septic systems 

is the unsuitability of the soil in many areas to absorb liquid 

wastes. According to the NhCSA, every county in the State has un­

suitable soils which will not support septic systems to meet the 

criteria of the State code. The NRCSA also cited the pressure put 

on the DNR by landowners, land developers and local officials, to 

accept alternat€ methods of disposal for which no facts exist upon 

which to prove their efficiency or effectiveness. 'I'he septic tank 

pro·blem is further complicated by the e;ranting of variances by 

county officials despite th(; fact that specific siter. are not suit­

able for absorption of liquid ~:estes. 93 

With the increase of population, greater proble<:ls with respect 

to solid waste disposal are becoming .apparent. 'l'he probler~ is 

where can the site for such disposal be located and what are the 

hydrologic implications? 'I'he sanitary landfill and awnp site are 

the most widely used waste disposal methods in hisconsin. As of 

1972, 1430 licenses were issued not counting small sites such as on 

farms. 94 The potential for groundw-ater and surface water pollu­

tion from such sites is great and authorization for a site should 

be ~ranted only after a thorough study of the natul~e of the 



hydrology and geology of an area. Such factors as the extent and 

characteristics of surface deposits, the position of the site in 

the groundwater flo\-t and thE1 depth to the water table are factors 

which require careful evaluation on the selecti-on of a disposal 

site.95 

Rural well waters in certain ar~as of the State have rela­

tively high nitr::;te contents, and research indicates that farm 

animal wastes are a probable source of the contamination. w·iscon­

sin farm animals produce an estimated 160,500 to 210,500 tons of 

manure per day. "This waste is roughly equivalent to that of a 

human population of 50-70 million people if a similar rule of 

thumb is used.n96 One of the basic proble::ns confronting ground­

water quality with respect to waste disposal sites, whether liquid 

or solid, is the fact that site selection is primarily influenced by 

such factors as ~conomics and convenience rather than hydrologic 

considerations. 

The interrelation of groundwater and surface water is becom-

ing increasingly understood and the possibility that contaninated 

water may pass in e.ither direction between a strt1am and adjacent 

ground must be recognized. In some instanct;.;s, faulty sewers permit 

the intrusion of groundwater into the sanitary se"V1er main. 97 In re­

cent years methods of disposal of wastes on land by means of irri­

gation and lagoo:ning systems to eliminate discharge have been de­

veloped. However, study is necessary to determine the effects of 

such practices on the groundwater resource. ln addition to any facts 

on potential for pollution, there is a lack of adequate knowledge 

regarding the characteristics of industrial wastes as well as 
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the raw materials which are used by industry from which the waste 

results. 

'l'he hazard to groundwatt}r by ir.:tproper treatment of discharged 

effluent is important because of t.he high vulne.r.:1bility of shallow 

aquifers to pollution. This particularly is true where unconsoli­

dated aquifers are in hydrologic connection 1Nith a stream and well 

withdra.wals induce surface water to entt~r the aquifers. If we are 

to manage our lvater resources eff"iciently we :-:mst protect shallow 

aquifers. Economically such aquifers are nost desirable for water 

supplies because they are close to the surface. Yet the very fact 

that makes them desirable also ttlakes them highly susceptible to 

contamination by man's use of the land surface. 

The quality of groundwater will vary from area to area depend­

ing upon geologic and climatic conditions as well as man's influ­

ence through his use of the land. 1'he groundwater quality problems 

which have been briefly discussed her~ are chiefly hydrologic in na­

ture. They arise by virtue of man's use or abuse of the environ­

ment and the rusources vii thin that environment. To date Wisconsin 

is fortunate in having a good quality groundwater resoucce. Encour­

aging as that may be, ho~ever, it must be recalled that groundwater 

moves slowly beneath the surface of the ~arth. \'ihile local inci­

dents of contamination are infrequent at the present time, they may 

be the first signs of chronic pollution which has been undetected 

for years. Once groundwater contamination is discovered it must be 

corrected and there is no indication that such correction will be 

easy. It is essential that ~he principles and occurrence of ground­

water contamination be understood by the public, the legislature and 
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the courts. 'l'hus far, not only are the hydrologies of groundwater 

pollution not understood but often local officials do not even anti­

cipate the end result of many common waste disposal practices. 

QUANTITY 

lt has been estimated that there is 900 cubic miles of ground­

water beneath the state of v;isconsin. 98 Overall, quantity is not a 

problem. ln son1e urban areas such as r,;~ilwaukee and Pond Du l,ac, 

however, closely sp[;.Ced wel.ls and high pumpage rates have caused 

water lcvEo'ls to be lowered by several hundred feet.99 Heavy pump-

age in the Chicago area has also lovu::red v;at.~;r tables in the south-

eastE:irn rt:::gion of the State. The probltH!l of quantity in thE: se 

areas is caused by the tremendous denand on tlw water rt.-sourcc 

created by heavily populated and industrialized cities. 

Central \;.isconsin has been called a water poor area due to the 

geologic formations of the area which are not capable of storing a 

large amount of water •100 \Jhile the hydrologic and geologic c.ondi­

tions iu the Central Wisconsin area differ frorn those in the urban 

areas of southeast Wisconsin, the plight of both ar~as is th~ same, 

potential w·ater shortat;es. Thes~ shortaf·~es may be caused by huge 

demand which lowers wcater tables in onf2 and by a 1.::: ck of sufficient 

underground water-bearing geologic formations in thf! other. 

In urban areas, plans are required to assure that water re­

quirements are r.aet consistent with efficiency from the viewpoint of 

both economy and quality. In water-poor areas more must be learned 

of the relationship between ground and surface waters to insure 
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tnat water needs are met by conjunctive usP of both surface and 

ground wa tElr s • 

v. r-aCHLL'~; Pi.P.ELlNI. CCNSTHUC'llON CU., INC. 
. ··-·-·----------~-~- -~ 

As previously indicated, the Wisconsin Supreme Court Hdopted 

the rule set forth in Tentative .Jraft No. 17 of the f-i.estatefnent 

the court overruled Huber v. Lerke1102 ;,;hich set out. the bnglish 

absolute rights doct.rine. t1ith the adoption of the new rule, v..·hat 

problems facing efficient management of groundwater were resolved 

and which remain? 

What the Decision Docs 

Adopts "Broadened American Hule'' 

Undf~r the rule of Huber, a landowner could pu;;·:p groundwater 

from his 't.ell in an:' arrlolmt, for any rurpose, t-:vt-m to the extent c.f 

ruininr his neighbor's '\<:ell by draiLing ·.,ater from bE. neath his 

neighbor's land. TNith the adoption cf the nbroadE!ned ;\w:~rican 

rule" of Tentative ::raft No. 17, liability vwuld attach if the 

withdrawals caused unreasonable b[,'rm to a neiehbor through l.m~·er-

ing the 'lilit• ter table or reducing artesit.::n prt:f3sure. 

Under the "broadened Anerican rule 1', a ltmdovmer .naking, use 

of groundwater, even a reasonable use, is J.::.clble for unreasonable 

harm caused to a neighbor. Previously, under tiuber, the ust: :;ade 

of water, even malicious waste, wa~; irm:1ate.rial to the absolutt~ right 

of a landowner to make any Hse of the resource he chose. The pre-
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sent rule requires that a beneficial use be made of the water in 

order to excuse a user from liabil~ty. lt further provides that 

even if the use is beneficial, liability will attach if the benefi­

cial use causes unreasonable harm. 

This rule abolished the English absolute rights rule, but in 

doing so \\lent beyond the rule of reasonable use. Under reasonable 

use, if a landowner made a reasonnble use of the ~roundwater he 

was not liable for any harn caused to wells of s.djoining property 

owners. 'l'he primary obligation placed on the ust.:r i'i&S that his use 

of the resource be "reasonable". 

A landowner wcu> unprotected against thf; large processing plant 

on adjoining land which ~ade reasonable use of groundwater and dried 

up his well in th(~ process. The reasonable use rule in nddition to 

requiring that a use be reasonable • also required such use of v'iater 

to be on the land fror;l which it is hithdrawn. This provided pro­

tection i'rom r,.unicipalities and public utL.ities h'hich purchased 

land to sink -v;ells and transport the wat.er t:;.xtracted back to the 

city for use. ·~,hile th:Ls did protect the well of the privc te .land­

owner from municipal pumpers, it had the effect of restricting the 

efficient use of water ond prohibiting access to watttr of thoso 

lliho were not overlying lnndovmers. 

Facilitates DeveloDr.·cnt cf Groundwater Potential 

The "broadened American rule" gives more or less unrestricted 

freedom to the possessor cf overlying land to dev~lop and use 

ground water, and :lt permits the grant and sale of croundwater to 
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persons who need water but do not possess land o~erlying it.103 

This is essential for proper development of the resource in an 

efficient and economic manner which will promote effectivt.. ground­

water management. 

Address Problem of Groundwater Access 

The ttbroadened l\merican rule" deals -with the problem. of ac-

cess to groundtmt.er l-~hich wae inherent in a rule of la'if; which re­

quired the use of water on the lend from which it was pumped. The 

decision recognizes the need for groundwater use off t;he land from 

which it is extract~d if the resource is to be efficiently developed. 

The court went further, ho~;ever, and addressed the problerrL of ac­

cess to groundwater in a fundamental economic sense. If A and B 

are neighboring farmers using groundwater and A sinks a second 

well which causes a lowering of the water in B's well, increas-

ing B's pumping costs, the court has said that the placing of the 

burden of costs on one party or the other would be determined by 

reasonableness. Again the criteria of reasonableness is a defini­

tional probl~m, but the court recognized thut groundwater which 

is not E;Conomically exploitable by an overlying landowner is an 

exhausted resource for all pr!~ctical purposf:s. 

What the Decision Doesn't Do 

Apportion Water 

The broadened American rule of r-achel's does not answer the 

question of how much water an overlying la.ndowner is permitted to 
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use. The case does not attempt to apportion water among users. 

In the Analysis of the rule it is stated: 

It does not attempt to apportion the v:ater among 
users ~xcept to the extent that the special conditions 
of underground streams and interconnected ground and 104 
strr:w.m water pert:iit it to be dont: on a rational basis. 

The court states that "the formulation of the exception to this 

basic rule recognizes that there is usually enough water for all 

users so that apport.ionmt:lnt is not necessary. ul05 ~"'ortunately 

for Wisconsin, it is basically tr~e that there usualiy is enough 

water for all, but. such rule does not take into consideration that 

there are areas of the State where water is not in abundant 

supply.l06 'l'he rule does give the court a basis upon which to 

apportion water among corupe ting: usf.Jrs. It i::;, however, question-

able whether courts are able to handle the complex fact presented 

by situations requiring the allocation of water in large ground­

water basins. Nevertheless, one of the niost difficult problems 

facing a 1o~ater user is the qua.ntity of water that is available .for 

use and it should be faced by the courts. Problems attending quan­

tity arf! the quality of the water and its availability when needed. 

}i''or exaraple, a farr:;er, during the grow-;ing season ne£Jds a suffi­

cient at•Iount of water of proper quality. Failure to obtain tht" 

proper amount of water of sufficient quality during thin critical 

period has led to crop losses ar:1ounting to millions of dollars. 

It is insufficient to state that there is "usually enough water 

available." Effective groundwater regulation must undertake the 

task of.' apportioning and defining rights and duties in the use of 

the resource. 
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ARQlish Classes or Groyndwater 

In setting forth exceptions to the "broadened American rule» 

the Tentative Draft No. 17 stat~s that a landowner is not subject 

to liability for withdrawals for beneficial use which interferes 

with another's use of the water unless, "(b) '.I'he groundwater forms 

an underground stream. »107 
• • 'l'he rule adopts the idea of an 

underground stream, an idea which has been discredited from a 

hydrologic standpoint for many years. In virtually all jurisdic­

tions the presumption exists that groundwater is percolating and 

yet the myth of the underground stream remains. As stated by 

Professor Jacob H. Beuscher, noted ~ater law authority from the 

University of ~\isconsin La"v': School, in his testimony before the 

State water Resources Committee in 1958, 

To conceive of "underground streams" and to apply ri­
parian law rather than groundwater law to them is to de­
monstrate an ignorance of the intimate interrelationship 
between the large and small openings through which ground­
water moves in the zone of saturation. The large openings, 
caverns and caves, for example, are not independent "streams"; 
they are an integral part of the water-holding and water­
conducting network. In any event, and as a practical mat­
ter, courts place a heavy burden of proof upon one claiming 
that an "underground stream" exists below the surface of his 
soil--a burden he is not likely to be able to meet in the 
light of modern day hydrological knowledge. So, as indi­
cated earlier, underground strcw:ns :u'!o§f no real impor-
tance in Wisconsin's groundwater law. 

To date, the ~t-isconsin Supreme Court has never distinguished 

between artesian or percolating waters, nor has it ever found 

the existence of an underground stream in a controversy involving 

groundwater. To persist in the belief of underground streams 

in the face of hydrologic fact to the contrary merely prolongs 
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the artificial legal distinctions of groundwater and serves to 

confuse the la~ in an area of vit·~.l public concern. 

Provide Certainty of Result 

The "broadened American rule" causes liability to attach only 

in cases of "unreasonable harm". As is al\•;ays th{~ case, what is 

reasonable or unreasonable will vary i'ron1 area to area depending 

upon the given circuostances. The rule would resolvfc~ the ques­

tion of who is requirt.;d to pay for the increased costs of pump­

ing caused by the installation of more powerful pumps and deep­

ening of wells resultine from the lowering of the water table by 

determining th(l reasonableness cf placing the burden on one party 

or the other. 

The present rule in Wisconsin does not provide for certainty 

of result in litiga'ted matters. as the standard of reasonableness 

will vary from region to region depending upon the conditions 

there prevailing. A use determined to be reasonable in one area 

may be ?atently unreasonable and the cause of great harm in 

another. ~~bile the rule do~s not provide for certainty of re­

sult, .Lt does provide flexibility wh.ich is necessary to ::neet the 

requirements of managing the groundviater rt:Jsources. The Bnglish 

absolute rights doctrine was Wisconsin's long love affair with 

a rule that provided n certain result in groundwater controver­

sies but the result was an unsatisfactory one. There are argu­

ments to be n~de on both sides of the issue of certainty of result 

in groundwater litigation. However, the author believes that in 
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order to facilitate the development of the resource from a manage-

ment standpoint the courts must make an attempt to provide re­

sults which are consistent loiith hydrologic facts, and therefore 

predictable. Merely providing for parcelin~ out of oxpenses 

caused by increasing pu!npar,e costs based on reasonablen<;ss will 

not result in efficient management or developnEnt of the re-

source. 

STATUTORY PROB1El4S 

Since the enactMent of the High Capacity ~~11 statute in 

1945, it has been t.he source of som€! inconsistency ·in Wisconsin 

water law. The statute presently provides: 

No wells shall be constructed, installed or operated 
to withdraw water from underground sources for any purpose 
where the capacity and rate of t:ithdrawal of all wells on 
one property is in tiXCess of 100,000 gallons a day with­
out first obtaining the approval of the departr:·Jent. If 
the department finds that the proposed withdrawal will 
adversely affect or reduce the availability of water to 
any public utility in furnishing water to or for the pub­
lic it shall either withhold its approval or grant a 
limited approval under which it imposes such conditions 
as to location, depth, pumping capacity, rate of flO\...: and 
ultimate use so that the water supply of any public utility 
engaged in furnishing water to or for the public will not 
be impaired. 'rhe department may issue such general or spe­
cial orders as it deems necessary to insure prompt and 
effective administration of this paragraph.l09 

As can be seen, the only ground for denial of a permit is a de­

termination that the proposed well would adversely interfere with 

the availability of water to any public utility in furnishing 

water to the public. 

Should a private landowner wish to sink a high capacity well 

he must apply to the Department of Natural Resources (DNR) for a 

permit. The Department, on the basis of an investigation deter-
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mines whether the vell will adversely affect a public utility. 

The st;;tute provides that the Department may deny, approve, or 

grant limited approval to the permit. In granting lim.ited appro­

val the Depart~ent may set conditions such as well location, depth, 

pumping capacity, rate of flo\'.; and the ultirr.c::.t.e usc o.f th~: l·;ater. 

lf a landowner is denied a permit to sink a high capacity well he 

may excavatt a pit on his land of sufficient depth to reach the 

groundwater table and pum.p. Pits have been determined not to be 

wells within the definition of the statute, nnd thus n::quire no 

If, however, tbe groundwater pumped from the pit v1as not used 

for a beneficial purpos{: or caused unreasonnblf: har;11 to the wells 

of' adjoining lando"Wners then liability would attach under the 

rule chtlin~d in State v. ~ichel's Pipeline Construction Co., 

lnc.llO Still, the fact remains that a pt::rson denied approval to 

construct a high capacity well can circumvent the statute vt':ry 

easily and throv1 the issue of unrt:anon~' ble harm to the courts 

while he continues pumping. 

¥any of the inconsistencies created by the high capacity well 

statute have been corrected by the adoption of the "broadened 

American rule" in the f·:ichel' s case. :For instance, pr£~viously, 

a city could sink a hie;h capacity well and be assured of a permit 

if it did not adversely affect another public utility. The fact 

that such well could endanger wells on adjoining land used for do­

mestic or industrial use -was immaterial. \•'ith the event of 

J.',ichel' e, however, the public utility would be liable for any 

unreasonable harm to the wells on adjoining lands. 
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Interestingly, when the High Capacity 1~'Jell Statute was 

passed in 1945 it declared in Section 144.03(6): 

••• that the public health, comfort, \"Je1fare and 
safety requires the regulation by the state of the use 
of subterranea.n v1aturs of tht) state in the manner pro­
vided in this section.lJ.l 

The statute placed restraints on the private use of groundwater. 

lt protected a public utility from interference by a private 

well but there was no reciprocal protection for a private well. 

Thus, in the age of Huber v. Merkel there existed a .law which 

prohibited a landowner from sinking a well and making use of the 

groundwater as he saw fit. The Legislature, through the use of 

the police power, limited the absolute right of an overlying 

landowner to use groundwater by authorizing the denial of a per­

mit if the ~ell would interfere with a public utility. 

STATEWipE APPLICABILITY Ql THE LAW 

In addition to separate judicial and statutory problerns 

with existing irt'isconsin ground-water law, the two problems at times 

combine to create a single problem. At present, groundwater laws 

apply on a statewide basis, no effort has been made to establish 

regulations which take into consideration the variety 
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of factors influencing groundwater in different areas of the 

State such as recharge rates, rates of demand or area geology. 

Our present statutory and judicial law is generalized in charac­

ter and applies similarly throughout the Stat€ despite varying 

local conditions. It can be argued that the high capacity well 

statute gives discretion to the DNR in deciding to approve or 

deny a well permit and the decision will consider local conditions. 

But this discretion is narrow and the statute easily circurwented. 

From a judicial standpoint the Michel's decision requires that 

"unreasonable harm" be determined based upon the facts and cir­

cumstances, but this determination is made only after conflicts 

arise. 

CLASSIFICA'riON Ql ..... WA .... T .... E ..... R 

Distinctions in the classificHtion of groundwater presents 

another problem for Wisconsin groundwater law. The classifica­

tion vJorks well in theory, but in practice it :i.gnores the fact 

that all wat~:':r is part of the same cycle. To prepack age the law 

so that one may read the rules by selecting the proper carton 

ignores the absurdity of applying one set of laws to water flow­

ing underground and another set the moment the same water be­

comes an underground stream or roaches a discharge point. Dis-

tinctions with no basis in physical fact but which must be estab­

lished to meet evidentiary burdens of proof to prevail before a 

court or hearing examiner are arbitrary. Hydrologic opinion is 

unanimous that distinctions between percolating water and under­

ground strea.ms are without foundation in the physical universe. 
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Such hydrologically incorrect distinctions will be a major stumb~­

ling block to a law which can serve as a tool for groundwater man­

agement designed to promote the efficient and economical develop­

ment of the resource. It should also be noted that not only are 

distinctions in regard to groundwater a problem but on a larger 

seale, the distinction betwf!E':'n groundwater and surface water must, 

for the same reasons, Le eliminated. 

VI. OTHEn STATfGS'HESPO.NSES TO PROBil:r.lS 

As was mentioned earlier, the problems Wisconsin is experienc­

ing with regard to groundwater are tlot unique. The prcblet:ts of 

groundwater administration are fairly common and are similar in 

both riparian and prior appropriation jurisdictions. The basic 

questions of where may I sink a well, how much water can I with­

draw, and of what quality are not resolved with certainty in any 

jurisdictions. However, in order to determine if an answer may 

be .found for \'lisconsin groundwater problems an exan:.ination of t.he 

water law of other states might be profitable. 

The objectives of statutes and regulations governing ground­

water vary greatly in detail and scope from state to state, and 

statutes dealing with water and water pollution are prinarily con­

cerned \'lith surface water. v:hile the laws of various states were 

examined with respect to groundwater it must be remembered that 

in most states local government units have authority to regulate 

the resource, and the scope of this paper does not permit the ex­

'tmination of such ordinances or rules. In addition, the question 

ot the effectiveness of the state laws with respect to enforcement 
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has not been evaluated. 

QUALITY 

According to a study completed in 1973, only 13 states hAd 

water laws dealing in detail vJith measures to protect ground­

water against pollution.ll2 However, numerous laws and rEgula­

tions of states affect groundwater pollution. 

Most state statutes dealing with water quality are primarily 

concerned with surface water pollution and with the administra­

tive organization of an ar:ency which is e;ivEJn authority to enact 

and enforce regulations controlling water quality. ln such 

legislation most states define "waters of the state", to which 

the laws apply. The definition in Wisconsin reads as follows: 

"Waters of the State" includes those portions of 
Lake Michigan and Lake Superior within the boundaries of 
Wisconsin and all lakes, bays, rivers, streams, springs, 
ponds, weils, impounding reservoirs, marshes, watercourses, 
drainl(ge systems and other surface or groundwater, natural 
or artificial! public or priYate, within the state or its 
jurisdiction. lJ 

The provisions of the ~isconsin definition are similar to those 

found in most state statutes, although sone stc:ltes provide excep­

tions to the definition.ll4 

Virtually evAry state has regulations or statutes which deal 

with solid waste disposal. Piost states require parmi ts, regis­

tration and regulation of disposal siting and operDtion.ll5 How­

ever, not all states recognize the possibility of groundwater pol­

lution in their statutes or refer to it in only general terms. 

While most of the states require a permit for disposa.l of wastes 

on public land, disposal on private land is allowed without a per-
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mit if no public health hazard results. 116 

Septic tanks are also subject to regulation by most states 

a:ld the regulations require permits for installation, ,..,.ith the per­

mit systems used to regulate the placement of septic tanke in 

pollution prone areas. 

In the area of well construction and regulation, statutes 

are generally concerned with licensing drillers and ~ith the con-

struction of water wells. The r~gulation vari~s from state to 

state and it appears that, though public water supplies are re­

gulated, little regulation exists for private and industrial wells. 

Severa.l statE't he.ve statutes governinr; the construction &.nd 

01>era.tion of waste disposal wells, or injection wE:lls .117 Mis­

souri and Oklahoma prohibit vaste disposal wells altogether, while 

Colorado permits such wells but allows no discharge of waste un­

til it has been established beyond a reasonable doubt that there 

will be no pollution. Florida statutes require a permit for the 

construction and use of a v\laste •~ell or drainage v~ell and inven­

tories of all water supply wells, and details of construction of 

the wells are required on wells within a one mil~ radius of the 

disposal well. 

Only one state, New York, has a statutory systffia of classi­

fication for ground~ater. The purpose of this systen of classi­

fication is to prevent groundwater pollution and protect ground­

waters for use as potable water. The classifications are: 

1. 

2. 

3. 

Class GA; fresh groundwater best used as sources of 
potable water supply. 
Class GSA; saline groundwater of possible use for 
conversion to fresh potable water. 
Class SSB; saline water having a chloride content 
greater than 1,000 mg/1 or a total dissolved-solids 
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content greater than 2,000 ~g/l.ll8 
Any discharge of treated sewage, industrial waste, treated efflu­

ents, toxic waste or other pollut{;d effluent \'~hich :night irnpnir 

th& specified use of the ground\vater is prohibited. 

As can be seen, most sta.tes concerned with the preble~ of 

groundwater quality have taken steps to regulate thP. uses of land 

which pose a t~·eat to groundwater. lt is cleer from the stntutes 

of other states that the gtneral legislative trend toward resolv­

ing the problem of groundwatc'r quality lies not only 'f'd.th ennct­

ing laws which deal directly with the resource itself, but in 

controlling land use ~hich is often a causal factor in ground-

water contamin&tion. 

QUfiNTlU 

Several states have taken steps to insure that groundwater 

is available to users in an amount sufficient to nake an efficient 

and economical use of the resource. 

In California the doctrine of correlative rights has developed. 

It provides that all overlying 0\-mers have co-equal rights to the 

reasonable use of groundwater on their overlying.lands; th(-lt sur­

plus water above reasonabl~; requirer.;ents may be used off the over­

lying land; that common supplies are apportioned to overlying 

owners based upon reasonable need if a shortage PXists; and that 

rights in groundwater physically cor1nected \liith a surfact.~ water 

source are correlated with other use rights that pertain to the 

common supply. This rule was adopted in the case of Katz v. 

Waliinshaw.119 Application of this rule allows apportionment of 
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the resource between users in times of shorta.ges. An apportion­

ment of percolating water was made in an area where resource was 

overdrawn in the case of Pasadena v. Alharr.bra.l20 In this case 

the California Supreme Court determined the "safe annual yield" 

of a r;roundwater basin and apportioned the supply of water among 

the water users to the extent of each user's maximum annual use 

in the 5-year prE~scripti ve period preceding the suit. The eourt 

determined that thf; "safe annual yield" of a basin -.."as the 

amount of water ~ basin would yield in perpetuity. 

Due in part to the flexible approach shown by the court in 

apportioning groundwater among users nnd the increasing pressure 

being put on groundwater supplies in water-poor southern Califor­

nia, where aquifers were endangered by increased demand which 

threatened damage to the aquifers by salt water intrusion and ex­

haustion, the Legislature passed several laws facilitating ground­

water basin management. 

The Legislature has enacted statutes regulating thE': use of 

underground water, by creating underground water basin management 

programs.l21 These grant authority to the water resources control 

board to enjoin harmful pumpingl22 and give the board :._,he duty of 

recording all groundwater e.xtra::::tions in southern California.l23 

In addition to the California method of insuring groundwater 

users a quantity rufficient to ,nf:et their reasonable bNleficial 

needs, other states have laws which prot~ct a user's quantity to 

a lesser degree and with less sophistication. 

The Colorado Constitution provides for preferences in the use 

of water and states that when t..he waters of a natural stream are 
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not sufficient, 

• • • those using the waters for domestic purposes 
shall have the preference over those claiming for any 
other purpose, and those using the water for agricultural 
purposes shall have preterepce over those using the same 
for manufacturing purposes .124 

While the Colorado Constitution refers to natural surface streams, 

the treatment of groundv;ater in Colorado rf:quires the character­

ization of the resource as tributary to a natural stream or not 

tributary to a natural stream, that is, part of a natural stream 

or not part of a natural stream. It v1ould seem that if the 

groundwater in question was determined to be tributary it would be 

subjected to preferences, and thus domestic users would be assured 

of some quantity \>.rhile other users would have no such assurrence. 

It can be argued that all prior appropriation states provide 

for assured quantity of groundwater to the e:xtent that a senior 

appropriator making beneficial use of water has a superior right 

to a junior appropriator, on the basis of first in time, first in 

right. The same can be said of the English absolute rie;hts doc­

trine as l'lell. An overlying landowner with the :.1ost pov;crful 

pump and the de~:peat ~ell tvill be assured of a supply of ground-

water. These doctrines, however, are of little ossi.stance in the 

realm of enlightened \-,;ater resource management which hopes to en­

courage maximum efficient and beneficial use of grou.ndvvater. 

GROUNDWATER CLASSIFICATION 

With respect to the groundwater classifications of under­

ground streams and percolating \-tater, the modern trend of the courts 

and legislatures appears to be away from such classifications. 
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In dealing with groundwater in Alaska, the state water code 

provides for no distinctions between underground strear·1s and perco­

lating water for- the purpose of groundwater adininistration. The 

manner of perfecting a right to eroundwattr is the sane as for 

surface water.l25 

'I'he Arkansas Supreme Court determined in ~ronf:s y. Cz-Ark-Val 

Poultry Co.l26 that the rule of reasonable use applies to ground­

water without regard to any subclassification of groundwater. 

Indiana has expressly refused to recognize such classifica­

tions both in case law and in statute. The :.>uprmne Court refused 

to recognize the distinctions in 1e64,127 and the Indiana Legis­

lature has defined groundwater and refused to accept any distinc­

t1on.l28 For the most part, however, the great majority of 

states presume underground water to be percolating, yet provide 

for the classificE;tion of groundwater into underground streams 

and percolating waters. 

While some states have been struggling with the problems of 

groundwater on a compartmentalized basis, states such as Delaware 

and Florida hav~ approached the subject in a CO>'llprE:'htcmsive marmer 

which integrates surff!.ce and ground\<:ater use. 

DE1AWAHE 

Delaware enacted a statute in 1966 which imposed broad sub­

stantive control over ·water use .129 The act deals \dth water use, 

water and air pollution and use of submerged lands. The policy 

of the act declares that development, utilization and control of 

all water shall be directed to make a maximum contribution tb the 
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control the use of water so as to fully utilize, conservf and pro­

tect the water resources.l31 The act also states th~ findincs 

of the Legislature with respect to the develop~'1t:nt, use :.:nd con­

trol of the lmter, under-~;-vuter and air resourct:S of the state. 13~ 

The findings of the Legislature declare: that t..i1e devf;lop­

rnent, utilization and control of the water and other resources 

are vital to the people to insure supplies for b•.:-nefici!~l us€s;l33 

that regulation of such resources is f:ssential to insure bene­

ficial uses;l34 that such regulation is required to produce bPne­

ficial uses and assure supplies for such uses;l35 that the re­

sources must be protected and conserved to assure public recrea­

tion and conservation of wildlife and aquatic life;l36 and that 

protection, conservation and utilization of resourcE:s can be best 

realized if use of resources is restricted to ben£~ficial uses and 

controlled by a State agency responsibl.::- for such rE:-source devel­

opment and utilization.l37 

The legislative policy of the act is notable in three re­

spects. It plainly statf:s legislative objbcti ves, ·~akes nu·-;erous 

specific references to bbneficial uses, and lists brc&d major 

beneficial uses. 13g The law does provide tht1t riparian r:lghts 

in existence before the lal'<' \'\ent into effect. on July 1, 1966, are 

exempted, and thus preserves riparian rights in existence bf;fore 

that date.l39 The act does contain exceptions for domestic, 

agricultural and municipal uses, but these exceptions are small 

and seem to be quite circumscribed. It is clear that with the ex­

ceptions of pre-existing rights ~nd limited exceptions, all water, 
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both surface and groundwater, is subject to state regulation. 

'I'he implementation of regulations under this statute are 

quite substantive as well as procedural. In a stattn::tent of ad:.lin­

istrative principles the rHgulations declare: 

a. The water resourct:s c•f the :3tate are considered to 
be public waters and public wealth and the use of such 
water shall be allocated on the basis of equitable appor­
tionment and reasonable beneficial use. \i!aters which flol'l 
vF~grantly over land surface shall not be regardE.!d (.W pub­
lic waters and the owner of the land on which such "Waters 
fa.ll or flow shall lwve the right to i ttl u.st', providt"1d 
that no damages result to other persons. 

b. A right to a water allocation can only be acquired 
by a perrnit issued by the COt!1mission or Ly having been a 
reasonable beneficial use prior to the adoption of these 
regulations. No right to the use cf wr;ter can be acquired 
by adverse use or adverse possession. 

c. lt is recognized by the commission that the water 
resourCf)S in and on the State of Dela-ware may be physically 
and hydrologically related and that where such a relation­
ship e:xists approval of USI)S of such waters shall take into 
account this relationship. 

d. 'I'he rights of the public regarding the water re­
sources of the state are considered to be usufructuary 
upon approval by the commission ••• 

e. Any non-wasteful use of the surplus wvater resources 
of the State shall be considerrd to be a reasonable bene­
ficial and legal use ••• 

f. The decision of the commission as to whether or not 
a use will be rnasonably bt'neficial wil: be Lased in part 
on the results of special studies and compliance vrith the 
statewide cor:prehensi ve master 'vv<::ter plan. • • 

g. Allocations granted by the comcission may bL trans­
ferred subject to approval by the commission. • • 

h. Permits issued shall be valid for a period not to 
exceed one year. • .140 

These regulations could have been written in part by a lawyer, 

judge, economist, hydroloeist, conservationist, businessman or 

bureaucrat. They plainly state the right of th€ public, how 
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the water right is to be viewed legally. In addition, the regu­

lations also make cle~r that the hydrolo~ic cycle is part of the 

Delaware water law. 

FLORIDA 

Florida is a state which historically follol':ed the riparian 

doctrine until the ennctt1Emt of "the Florida ''."ater Resc·,1rces Act 

of 1972.141 'I'he legislature declared the policy of the Act "~J-Jae 

to provide for the managenent of' water and land related resources 

and promote conservation, dev£:lopment and propel .. use of surface 

and groundwater.l42 

Distinctions between groundwaters are abolished as ground­

water is defined to mean "water beneath the surface of the ground, 

whether or not flowing through definite channels."l4J Water is 

defined as including surface and groundwater, diffused surface 

water, atmospheric moisture, artificial watercourses and impound­

ments, and all coastal waters within the jurisdiction of the 

state.144 In Florida, the distinction and classification of ~ater 

has given \'<'ay to the hydrologic cycle. 'fhe lm-v [·d. so provid~s thnt 

all l¥aters of the state are subject to rrgulation under thr· Act145 

and further provides a statutory definition of "reasonable use.n146 

The Act provides for the creation of ·water management dis­

tricts formed as "nearly as practicable" to "hydrologically con­

trollable" areas and which describe all water resources in such 

areas •147 The Departnlent is required to establish minimum flow 
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regulations for surface water and minimum water levels for 

groundwater within each district .148 One of the n~ost important 
' 

powers the act confers upon t.he Department is the povwr to ex­

ercise su~:rvisory authority over all such districts.l49 It is 

acknowlede;ed that water problems will vn.ry fror1 areu to area in 

the State in both "magnitude aud complexity." Tr1erefore, the 

Department is authorized to delegate to the govt:ru.lli.g boartis of 

water management districts many powers of the i.,epurtment to 

accomplish the purposes of the act.l50 The authority of the 

Department to delegate powers to t.he board of a aistrict provides 

a highly adaptable approach to the :r.anagerr£nt of the .::tate's 

v:a ter resources. In this manner the law alJ.ov's for possible local 

solution of a local water proble~ yet r~tains department respon­

sibility for statewide water resource management. 

In granting general supervisory power over the districts 

Section 37).026{7) provides: 

The dopartment may eJ..ercise any pm.;er herc:in author­
ized to be exercised by a \Vater management district. The 
department shall revieh, and ~ay reucind, ~odify, or 
approve, any policy, rule, regulation, or order of a water 
management district, except those pol1cies, ruies, or rbgu­
lations which involve only the internal management of the 
district, to insure compliance hith the provisions and 
purposes of this chapter. 

The Florida Water Resources Act of 1972. has provided for a 

permit system for consumptive use which seems to abolish the doc­

trine of riparian rights in Florida. Unlike Delaware, \'>'hich ex­

empted water rights existing prior to the enactment of its water 

law, l1'lorida put all water rights on the same level. The Florida 

act required all existing users to obtain permits within two 
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years of the implementation of the permit system. An existing 

user who fails to acquire a permit is considered to have aban­

doned his rights. 'l'he law gives no advantage to a pre-existing 

right over a future right. Thus, in effect, all private \·later 

rights are ~,;,bolished. ~'Vi thout a permit from the Department or 

water district management board, no person may make any with­

drawal, diversiou, impounct~.nent, or consumptive use of t>~ater. 1 51 

The section doe~, hov~evt:r, provide fur an e:xel;~ption for individual 

domestic users. Approval of a perm~t application requires that 

the proposed use be reasonable and beneficial, not int.erfere with 

a presently ~xisting legal use, and ba consistent with ~he public 

interest.l52 If deterr:.incd to be in the public interest, water 

may be used outside the overlyi11g land or v-tatur shed from which it 

is taken. 153 Permits may be issued for a period up to 20 years, 

and the Departr:1ent or \vater management district board is author­

ized to develop a reasonable system for classification of periods 

of duration.154 The permits art: issued for specific amounts of 

water • specific usos, subject to conditions, and may be L'flodified 

and rerH;wed, all subject to the prevailing publ:J..c interest. 

As has been in.di cated, all \.att:r users rr..ust apply for a purrni t 

to make UE>t; of the rt:sourcc and faiJ.u.rL to do so ~::..thin the sta-

tutory time works as an abandonment of the \·;ater right. An exist­

ing user taust be granted an initial pcrmi t v.i thin the 2-year sta­

tutory period if he raakes application and his usc is reasonable and 

beneficial under the statutory definition and is permitted under 

the common law of it'lorida.l55 lf an existing user who fails 

to file a permit within the staturory tiir.e desires to re-establish 



61 

his abandoned use, he stands on the same tooting as an applicant 

tor a new use. 

Wells are the objects of broad regulation under the Act, 1 56 

but there are exceptions for temporary de\'latering and dewatering 

processes. 1 57 Exemptions may be granted by the Department where 

tmd11e hardship v:ould result from compliance i":ith tht~ Act, pro-

vich;d ~mch rxe:·1ptions de not ir:tpair th0 ir1tent <;Jnd purpose of the 

Act. 1 68 An exenption is also granted a pcrsm• lriilO dt;Siruo to con-

struct e ":eil 2 incht:: s or under in di.a,-,;etcr, if it is on his o\'m 

property and intended only for usc in n sing..i.E:: fa:uily House • 1 59 

arEJ rip~.rin.·., 1urisdict.:..on~ but Lheir 
"' 

resnEctiv8 anproaches tc ~ater distinct in that Lela-

ware rr€)served ripericm rights tnat t~:ii.it;ted prior to trw enact-

ment of its water lav•, 1.vhile .J:l'lorida abolishnd the riparian doc-

trine through a mandatory permit system. ·rhis systera, with few 

exceptions, is applicable to all water users r~gardless of for­

mer -..zater rights. The hydrologic cycle has betm introduced into 

the water law of both states and the ueed for basing decisions on 

hydrologic fact tws been recognized. lbe artificial legal dis-

tinctions wi t.h regard to ground and surfacv VJH ter b~Vf.~ been ~tbcl-

ished and the la't:s of both States provide for the integration of 

groundwater and surfacej water law. l'he statt-~s have declared 

water resources to be essential to the public and reduced or 

eliminated the private 'll:ater rights which rr.u!>t meet the require­

ments of "public interest" and "reasonable-beneficial use." The 

questions of where may 1 sink a well and how much w~.~ter may 1 use 
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are answered by permit systems. The permits may specify use, 

amounts of water, impose other conditions upon a user, be modi­

fied and are of limited duration. Important, too, each state 

places great emphasis, plainly stated statutory emphasis, on 

mana.genent, reasonable-beneficial use and public interest. lt 

is felt this e~phasis is essential. 

Vli. PROPOSALS FC:R \tJISCONSIN 

. . ; .. ' '; 

~ 

'l'he court L< i"ichel' s statHi th:-Jt Hit. :.1ak, s very little sense 

to '!1fd<e an P.rbi tLJry c1istin~t icn bt: tvieer1 the ru_,_~:.~ s to bt: uoplied 

to Y.:a. ter on tlw basis pf \·:bert: it lH:· ~-,pt'ns to be found. nl60 This 

state··:\ent brin;~s into focus orn~ of the grt:';at pro b1 E·ns lt:i th re-

spect to lt•nter lm.;, Khether ste_tutory or case l[l'\1'1. Any vJater 

law which seeks to oanage the water resources of the state must 

integrate surface and ground~1ater la\-:. The problems of ground­

wat.er are the problfn1s of all v<ater anci if we are to ruanage the 

water resources of thl:: state for optimum bem~.f:i t of all of the 

people \v-e must lea.rn to speed< ~nd act in terr:~:.'l of \<later ftnd not 

ground.\-:ater or surfac\:: wa.tf:r. The viiaconsin courts appear, 

after some 70 years to have recognized that water is water, re­

gardless of where it is found. This fact rr1ust be brought home 

to the legislature so thflt the state's water resources can be 

consistent with sound resource manage:!;ent practices and equity. 

'l'o do this, the hydrologic cycle must become an integral part 

ot \idsconsin water law. 
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ELD<liNATE PF~l VAl'E RIGHTS IN 'i/ATER 

Any groundwater law should eliminute permanent privata rights, 

and the right to use groundwater should be nade usufructuary. 

The difficulty inherent in such a law is that riparian rights 

have been cl~racterized as property rights which courts have held 

may not be taken away •~ithout due process of law. In Huberl61 

groundwater rights were characterized. as "absolute property" of 

the overlying landowner who had an absolute right to divert the 

waters. The court moved away fror11 the absolute r1.ght character­

ization in the "Fond Du Lac"162 cases and by implication at least, 

asked for legislation to regulate groundwater. ln adopting the 

"broaden~d American rule" in f;lichel' a, 163 the court said that the 

adoption of this rule was not confiscatory. In view of the 

"Fond Dulac" cases and the decision of the court in Michel's, it 

would seem that legislation regulating groundwater which pro­

tected a public interest would be upheld as a valid exercise of 

the police power and not an invalid taking of private property. 

Assum~ng the doctrine of police power has any meaning, it ~ould 

be difficult to argue that regulation of groundv.;a.ter is not a 

matter of vital public interest within the definition of police 

power in view of present and projected demands on the ground-

water resource. 
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PERMIT SYSTElo: 

To accomplish the abolition of permanent private rights in 

groundwater a permit system should be developed which requires all 

users to obtain a permit to divert groundwater. 'fhe issuing 

authority should be given the authority to set conditions on the 

permit such as location of the well, depth, well capacity, r.;:n:.e 

of flow and ultimate use. Permits for diV(orsion of ground-water 

should be granted only upon determination that the proposed use 

is reasonable, beneficinl, and not infringe on the intert; st of the 

public. Pre-existing rights should be given initial permits for 

diversion if such use is determined to be a beneficial and rea-

sonable use. Pre-existing uses for which no permit is made within 

two years should be deemed abandoned and applications to revive 

such uses should be placed on the same footing as an application 

for new use.l64 

SINGlE CEN TR!.L AGENCY 

l'he authority to administer the law should be vested in a 

single centralized authority. At presont, the 'iJisconsin Depart-

ment of r~atural Hesources (DNR) is the agency responsible for the 

protection, maintenance and improvement of quality and management 

of the n\l.laters of tha state. nl65 1'he DNR is currently adrrtinis­

tering a permit system which rE~gulatee diversions of surface waterf66 

Failure to utilize the expertise of the DNR would be unfortunate 

as it 'Would fragment the administrative control over a single in­

divisible resource at a time :when ironically, legvl distinctions 
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are being discarded. Existing Wisconsin statutory definitions of 

"waters of the Staten167 and the "powers and dutiesn168 assigned 

to the DNR are sufficiently broad to permit the DNR administra-

tion of a groundwater permit system. At present, however, there 

have been proposals by legislators to split the DNn. 169 

WATER MANAGEHENT DID'I'HICTS 

In addition to granting authority to the DNH to develop and 

implement a perr:1i t syster:-t the law should er<pov.er the DNR to cre­

ate water management districts \'llhi.ch conforr1 as nearly as prac-

ticable to a hydrologically controllable area. The basis tor 

these areas could be the major drainage basins in the state or the 

major groundwater provinces. This is essential for the proper 

management of not only the e;round't-1ater resourc{~ but ~urfact1 water 

as well. ~Je must recognize that there is no uniform need for 

water or distribution of water supplies threughout th~~ state and 

thnt if we are to make the optimum use of our water r~sources we 

must be able to plan for its use on the basis of the hydrologic 

and geologic area which the resource affects. This is not a diffi­

cult proposal to make as such au.thority to divide t.he state into 

regions already exists, and criteria for establishinr the regions 
"'70 are giver1. J. In looking at the r€gions established by the DNR 

pursuant to its authority, it appears, however, that while the cri­

teria given list watersheds and river basins, among others, as 

factors to consider in establishing a region, it semas that the 

regions established by the DNR are set up with administrative 

and economic factors aa a sole criteria. 
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WATER MANAGEMENT DISTRICT BOARDS 

The authority to administer such districts should ultimately 

rest with the DNR but many DNR functions should be delegated to 

the boards of such districts. These boards should include con­

siderable expertise in the area of water resources. At present 

the 'i\'iseonsin Statutes provide for such boards, but the boards 

are advisory, are required to meet at least semiannually and per­

form no substantive function in the actual management of water 

resources.l71 If we recognize that local water problems differ, 

then it follows that the solutions differ. Possibly the answer 

to a local problem is best found by looking for a local solution. 

The DNR should be empowered to delegate authority to administer 

the permit program to local water management district boards but 

yet retain the power to directly effect water management in the 

districts. In this manner a flexible approach to a problem which 

varies in scope and comple:x.ity from area to area could be effected. 

'l'be water management district board through authority delegated 

it from the DNR should be permitted to restrict e.xtr~lction of 

groundwater from a basin to a "safe annual yield".l72 

VIII. SU:Mf.!ARY 

ln order to properly manage the groundwater resource it is 

essential that studies be undertaken to determine not only the 

existence and size of aquifers and water basins, but also the 

occurrence. and movement, as well as recharge and discharge rates 

which sources of supply are capable of sustaining. Knowledge of 
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such facts is essential to properly answer the questions of 

l'ihere can l sink a ,.,ell and hov; much water may I 1.•d thdraw'? 

\~hile the proposals pre. sen ted here aro concrete, they allow 

for sufficient brondness so that further refinet;ent is possible. 

A groundwater lal'J should abolish private groundwater rights 

through the institution of a perr~li t system. a.drninisterect by a 

central agency with authority to delegate rwct sscry powers to 

water resource managerr,ent boards, which are set up to direct the 

manageQent of water resources in a hydrologically controllable 

area. 

~~hile the thrust of this paper has been toward proposals for 

a groundv.ater lay; it should be noted that such proposals would be 

easily adaptable to surface water. Indeed, the proposals should 

be incorporated into a water resources law for Wisconsin. Al­

ready the DNH. administers a permit syste!n for diversion of water 

from lakes and streams and this statute has been declared to be 

constitutional by the \·lis cons in ~1upreme Court •173 ln answering 

the qu~;:stion of whether the statute was depriving a person of 

property without just compensation the court stated: 

••• we see sec. )0.18, Stats., as the state's 
exercise of its police power to protect public rights 
and to prevent harr.t to the public by uncontrolled diver­
sion of water from lakes and streams. vihile the statute 
does not secure for the state a benefit not presently 
enjoyed by its citizens, it does seek to prevent the 
public harm of dry riverbeds replacing .flowing streams.l74 

lf a permit systerr.; relating to diversion of surface water is a 

valid exercise of the police power, it would seem to follow that a 

groundwater permit system should likewise be sc held by the court. 
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The time appears to have come in \lisconein where the pos­

sibility of groundwater legisle;tion is no longer something for 

scholars to \~ite about but for legislators to act on. The Wis-

consin Supreme Court has invited such legisl:ltion and implied it 

would be upheld in the HFond Du l..ac cases".l75 ln f-iichel'sl76 

the absolute right of an overlying lando\<mer to groundwater was 

abolished. 0mernick v. ~itate177 esta.blished that a permit sys-

tem which restricts the surfac( \later rights of a. riparian 

ol'mer was a val:i..d (>xercise of the police pm;er. 

The high capacity well statute, 178 since 19l"5 has re­

stricted the right to use groundwater, even during a pericd or 

"absolute rights." The constitutionality of the statu.te has 

never been teated. If it had, presumably the court \<muld 

recognize the need for regulating groundwater in the face or 

the needs created by growing population and increasing indus­

trialization. The fact that population and industry were hea­

vily dependent on groundwater would not have t:.:scaped the court, 

and a vital public interest would have been found making the 

statute a valid mcercise of the police power. 

This paper aasumes as a basic premise that the water re­

sources of the State are of vital concern to all of us and that 

no one would. seriously dispute the need for the con.servation and 

management of the State's resources. Should a dispute arise it 

would deal with the question of how the resources of the State 

can best be conserved and managed, not whether there is a need 



to conserve and manage. 

The proposals set forth in this paper aro not intended to be 

the answer for every question in the area of water resource law 

or mar!agement. The scope of such a paper and limitations on 

time preclude such an undertaking. Dasically this paper is an 

attempt to sort out some of the ;1£ore frustrating problems with 

respect to water r~sources frrnn a legal standpoint. The law of 

water must pronote the efficient dev~J.opment and use of water. 

legal decisious and statutes which retain artificial distinc­

tions with regard to th£~ ·v;ater resource onlji hampe.r economic 

and efficient devE:;lopment of thC; resource. 

Today ir1 ~asconsin our problems \'lith regard to groundwater 

are not Learly as visible as probl~r-~s with surface \<f.·ater, fuel 

shortages or unemployment. For that reason, it is doubtful 

that regulation of groundwater will take place within the imrne­

diately foreseeable future. Laws must be enacted by legislators 

and they tend to focus ettention on probler:ls only after they be­

come obvious calac1ities or are otherv.-ise highly visible. Cften 

political solutions to such problems are enacted under pressure 

of existing events and such solutions tend to be stopgap mea­

sures which provide only temporary reliof leaving soFwor1e else to 

deal with the problew in the future, In dealin~~ with proble;-;1s of 

the ground water rHsource we are fortunate tr1at. for thtl L1ome1~t, 

time is on our side. 'I'hnt ~vill not al\'1ays be the case if de::.'1ands 

on the groundv1ater rosource continue to grow. for t.he r.aOLlerLt we 
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have the fleeting luxury of time, and it must be put to good use. 

Whatever solution is attempted with resp€ct to the water re­

source, it must be one which is long term, which -v.·ill anticipate 

problems, and yet nrovide for thP efficier:t devf.':lopment of a 

resource which is of vital interest to the people cf kisconsin. 
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Section 301 to 311 

2020 
499 to 5008 

Delaware: (1974) 
Section 7-6001 

7-6001 (a) 
7-6001 (a} ( l) 
7-6001 (a} (2) 
7-6001 (a) ( 3) 
7-6001 (a) (4) 
7-6001 (a) ( 6) 
7-6001 (b) ( l) 
7-6001 (b) ( 2) 

Florida: (1974) 
Section 373.013 

373.016 (2} 
373.016 (J) 
373.019 (5) 
37).019 (9) 
373.019 (10) 
373.026 (7) 
373.042 
373.069 ( 2) 
373.219 (l) 
373.223 
373.223 (2) 
373.226 
373.236 (1) 
373.303 to 339 
373.)06 
373.326 (1) 
373 • .326 {2) 

Indiana: {1973) 
Section 27-1407 

New York: ECL (1973) 
Section 15-1501 

West Virginia Code: {1971) 
Section 20-5A-2 (2) 

Wisconsin: (1973) 
Section )0.18 

86.17 
144.01 (l) 
144.025 (1} 
144.025 (2) 
i44. 02 5 ( 2) (e) 
144.025 ( 4) 
144.025 (5) 
144.03 ( 8) 
162.01 
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