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Abstract

Wisconsin water law has developed with little, if any, recog-
nition of the hydrologic cycle. Courts and legislatures have
dealt with water depending upon physical location and thus created
legal distinctions and classifications of water which are contrary
to hydrologic fact.

Today it is generally recognized that all water 1s part of an
interdependent and continuous cycle. Despite such knowledge,
Wisconsin has developed and sclidified legal classes of water and
separate doctrines for water which perpetuate obsclete factual
premises.

The objective of this study is to muke proposais for a ground-
water law which could be incorporated into a water code dealing
with all water, and thus abolish artificial legal distinctions
based upoa the location of water.

The approach taken to arrive at this objective was to examine
the influence of Wisconsin surface water doctrines on groundwater
law, attempt to identify legal and hydrologic problems with re-
spect to groundwater, and study the case and statutory liaw of
other states to determine how such states resolve disputes involv-
ing groundwater.

The study shows that some riparian states have taken a new
look at groundwater and its relationship to surface water.
Through legislation, distinctions between the two have been
abolished.

The study also revealed that recent decisions of the Wisconsin
Supreme Court have overturned long steénding law regarding ground-
water and surfzce water through adoption of a reasonabie use rule.
The constitutionality of a statute requiring a perrmit to divert
surface water was also upheld. These factors taken together with
the legislative enlightenment of other states could indicate a
willingness on the part of the court to accept legislation which
trests all water as an invisible part of the hydrologic cycle and
a proper exercise of the police pover.
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I. INTRODUCTION

Water is abundant in Wisconsin, and, availability of the re-
source has to a large extent dictated growth and development of
the State. The resource provided the first avenues for explora-
tion, crossroads for settlement, and power for primitive indus-
try. While water was important to the early settlement of the
State, it now has become vital to future development. The changes
that hawve occurred in our society on both a national and state
scale have placed added emphasis on the maintenance of good water
quality. With the event of new technological achievements, our
natural resources are being exploited at an ever accelerating
rate. Our population is increasing and congregating in large
urban areas. we no longer have a continent to subdue but a qual-
ity of life to protect. Our society has moved to a plateau of
unparalleled prosperity which has as its trappings, central air-
conditioning, automatic washers, dishwashers, and automatic lawn
sprinklers. According to Earl F. Murphy, "every element of modern
life has cojoined to increase the diversity and intensity of use

on the water resource."l

SURFACE WATERS

The Wisconsin Department of Natural Resources has documented
10,35% inland lakes in VWisconsin which contain 929,119 acres of
water.z Most of these lakes are located in the Northern part of the
State in the headwaters of the St. Croix, Chippewa-Flambeau, Wiscon-
8in and Wolf river systems. In the South, most lakes are in the Fox-
Wolf, Illinois-Fox and Rock River basins.? In addition to inland
lakes, the State is bounded by lLake Superior on the north, Lake

1
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Michigan on the east and the Mississippi River on the west.

Seven principal river systems drain the interior of the
State.* Wisconsin lies in two ma jor drainage systems and approxi-
mately 70% of the State area drains to the Mississippi Hiver with
the balance of the drainage to the St. Lawrence river through
Lakes Supericr and Michigan.5 while much is known about Wiscon-
sin surface water, groundwater, with its great abundance and po-

tential, has been liargely ignored.

GROUNDWATER

With the exception of portions of the Central Sand Plain
Province, Wisconsin has a large supply of underground water. The
volume of groundwater in Wisconsin is estimated to contain 900
cubic miles, more than 100 times the yearly discharge of all Wis-
consin streams.6 Despite the large volume of groundwater avail-
able and its present and potential value, little is known about
the resource compared to the data compiled on surface water. Pos-
sibly this is due to the greater visibility and usability of sur-
face water.

Generally, groundwater 1s easily available, at low cost, and

of sufficient quality for municipal, industrial, rural and recrea-

tional use. Wwith growing demands on the water resource of the
State this valuable source of water can no longer be ignored. It
must be actively studied to learn of its movement, occurrence, and
distribution, so that sound plans may be made for the management

of the resource.
There is a close relationship between ground and surface wa-

ters. HMany Wisconsin lakes are land locked with no surface outlets
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and are actualiy visible parts of the groundwater table in low ly-
ing areas.’ Groundwater is constantly being diminished by flow to
lakes, streams and by pumpage. It has been estimated that approxi-
mately 27,000 cubic feet per second of groundwater seeps into

8

streams to maintain their base flows. in 1970, groundwater with-

drawals were estimated to be about 3% of thne groundwater release
tosﬁ%wwﬂ
Groundwater is the principal source of water for VWisconsin
farms and municipalities. The exception to this is the populous
Southeastern part of the State where most water is drawn from Lake
Michigan. As of 1973 there were 650 public water utilities in the
State, of which 625 utilized groundwater and served a population

of nearly 1,570,000.10

USES OF WATER

o

1€5]

Because of its abundance and availability, water has been a
dominant factor in the development of Wwisconsin. Like other re-
sources, water gains value only when it is used, and it is the
use of water which characterizes development. Basically, water
use can be grouped into four broad overlapping categories: muni-

cipal, industrial, rural and recreational.
Municipal

Municipal use of water is increasing rapidly, spurred by grow-
ing population and technological progress which brought us air con-
ditioners and many other thirsty innovations. Municipal use of

water is not limited to so-called domestic or household uses but
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also includes such services as firefighting, street cleaning and
supply of water to industries. In 1959 total wmunicipal pumpage
from ground and surface supplies was approximately 370 mgd (mil-
lion gallons s day).ll The figure had risen to 444.4 mgd by
196512 and totaled 480 mgd by 1970.13

Industry

Use of water in industry lakes many forms depending upon the
various production processes employed. Jome common industrial
uses are power geuneration, cooling, cleaning and cther reliszted
activities. While much weler used by industry is supplied by
municipalities, a significant portion is self-supplicd. Self-
supplied waster accounted for 3,600 mgd in 19601h with an increase

to 5,600 mgd by 1970.15
Rural

fural use of wauer for domestic use, livestock and supplemen-
tal irrigation has inereased over Lhe years. £ totai of 144 mgd
was the estimated pumpage for domestic and livestock use in 1960
with 130 mgd being supplied by groundwater. In the same yesr Wis-
consin had 41,000 irrigated ecres which received an estimsted 15.3
ngd with 12 mgd belng supplied by groundwater.lé By 1970 domestic
and livestock pumpage had risen very slightly to 145 mgd but by
this time 100,000 acres were under irrigatiocn and pumpage had
Jumped to 52 mgd.l7 In ten years the amount of irrigated land had
more than doubled while the water ussge for irrigation had more

than tripled.
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Recrestional

While other states claim to be "water wonderlands™ and "land
of 10,000 lakes," Wisconsin offers a wealth of water based recrea-
tion. The annual tourist stampede to Wisconsin attests to the re-

creational opportunities provided by our lakes and streams. Swim-

ming, boating, fishing and related activities require good water
quality such as is found in the State. Not only does water qual-
ity provide aesthetic enjoyment but because of its impact on tour-
ism, the quality of the waters of the State have a direct impact

on the State's economy. Tourism is a major State industry; in

1974 revenues totalled $3.25 billion and 17,000 jobs were created .18

Protection of our water resources is vital to this industry.

HYDROLOGLG CYCLE

In order to get a proper perspective of the water resource in
the State, we must understand the nature and occurrence of water.
The earth is surrounded by a water layer called a hydrosphere, in
which water exists in liquid, solid and gaseous states.l9 It is
found in the air as well as above and below the surface of the
earth. Commonly we recognige rain, snow and steam as examples of
water as a liquid, solid or gas. The occurrence of water in its
various forms is continuous, interdependent, changing and moving.
Water falling as snow changes to a liquid when it melts and moves
either into or over the surface or is evaporated back to the at-
mosphere as water vapor by the sun's energy. The changes of form
which water undergoes are both partly responsible for, and par-

tially caused by the movement of water in this cycle. The move-
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ment of water may be rapid as in the case of falling rain or the
flow of a swollen stream. DMovement may slso be slower as with
water flowing in groundwater. The fact that all water is con-
stantly changing state, is in continuous motion, and interdepen-
dent is the basis of the hydrologic cycie.

In theory the hydrologic cycle appears to be guite simple.

The sun shines on a body of water, be it a lake, stream, or pud-
dle and causes water to evaporate. The water vapor rises into
the atmosphere until it is ccoled and condenses forming clouds
which may result in precipitation. The precipitation falls to
earth replenishing water bodies which are the source of further
evaporation, thus continuing the cycie.

On closer examination, however, the hydrologic cycle takes
on some complexity. The precipitation released by the clouds may
fall toward earth but some will be evaporated before reaching the
surface. Uther precipitation will fall on the roofs of build-
ings, vegetation, and pavement where it is intercepted and col-
lects into puddles and pools to be quickly evaporated without
entering the land based portion of the cycle.

Precipitation not intercepted reaches the ground where it ei-
ther soaks into the soil (infiltration), flows over the surface (sur-
face runoff) or remains on the surface in ponds and puddles (surface
storage). If the precipitation infiltrates, it moves into the soil
to become part of the soil moisture, some of which will be removed
by evaporation or vegetation usage, called transpiration. Taken
together the processes or evaporation and transpiration are known

as evapotranspiration. Should the precipitction travel deeper
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into the esrth, through the soil mantle, to the groundwater table
it is said to be percolate. Water which becomes groundwater can
be retained for years or longer. it will eventually be removed
from the ground by flowing inte bodies of surface water whnere it
is evaporated or by upward movement to the scil surface to be
evaporated or transpired.

All water is involved in a continuous self-sustaining cycle.
This cycle does not aiways run smoothly and is capable of inter-
ruption. 1In desert areas where rainfall 1s infrequent the cycle
is irregular. Rains may fall upon large water becdie¢s and never
touch the land surface. The cycle can also be affected by man's
activities such as wesather modification, dan building, marsh
draining and irrigation. These activitics have the result of in-
creasing or decreasing stream flow, raising or lowering water

tables and increasing or decreasing evaporation loss.
Occurrence of Groundwater

Groundwater is primarily derived from precipitaticon which
has percolated down into the zone of saturation. Only a small
amount is cbtained from other sources. hydrologically & distinc-
tion is made between soill moisture which exists below the surface
of the earth and groundwater whicl. is part of the sub-surface
water in the zone of saturstion beneath the water table. Ground-

water does not include s50il moisture in the zone of aeration.




By way of illiustration:

« « « If a bucket were filled with dry sand and
about a quarter of a bucket of water were poured
over the sand, the water would completely fill the
spaces between the grains of sand upward from the
bottom and form a zone of saturation. Wwater stick-
ing to the sand grains above the zone of saturaticn
would be soil moisture in the zone of aeration. The
boundary line betweern these two zones is the water
table. 1n other words, if a hole was pushed through
the dry sand into the saturated sand, the level of
water standing in the hole is the water table. In
simple model form, you hgge just drilled a well into
a bucket of groundwater.~

While groundwater 1s available in large quantity we must
understand that it is influenced tc a great extent by the geology
and climate of an arca. Climatic factors such as temperature,
precipitation, humidity, and solar radiation influence evapo-
transpiration, and runoff. In Wisconsin between 28 and 32 in-
ches of precipitation fell annually, with the zverage annual
runoff in streams and rivers ranging from 6 to 20 inches.Zl

Geological factors such as the type and nature of rocks in
which grouncdwater is found and flows tlrough will have an impact
on ivs occurrence, amount available, movement, rate cf flow and
quality. Geologically there are three major groups of rock
formations, unconsolidated sediments, consolidated sediments and

mnassive rock.22

Unconsolidated sedliments such as giacial fill
and aliuvial fill ere the nost preductive water bearing forma-
tions due to their porosity and permeability which permits ecase

of flow through the formation and storage of groundwater.
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Granite, a massive rock formation is generally a poor aquifer due
to its lack of porosity, although water is often stored in cracks
in the formation.23
There are five principal aquifers or water-bearing geological

24

formations in ¥Wisconsin. These major groundwater provinces pro-

vide or have the potential to previde access to 900 cubic miles

of water.25
II. VIATER Law

DEVELOFPMENT

Laws are the rules of conduct which a society sets for it-
self through its institutions. The develonment of lsw is com=-
pelled by need, either real or imagined, felt by scciety. A
soclety living in & landlocked country feels no need for laws
creating a navy, but the rumblings of an aggressive neighbor can
bring legislation providing a strong army. Until man cclonizes
the moon it is doubtful that anyone will recognize any reason
for internlanctary laws. The law of wster, like all law, grew
out of need.

The law of water has teen developiny at a feirly repid rote
in the last ten years. Valer hss been the subject of troad federal
and strte legislation in response to the gréwinp public concern
over pollution and other closely related environmental issues.
However, prior to this recent surge of legislation the development

of water law has been slow and, 1n the light of our present science,
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almost stagnant. It is now apparent to our society that the con-
servation and management of our water resource is a vital public
concern and one which we must understand more clearly.

Early development of water law dealt first with surface
waters as they were visible, accessible and most eesily converted
to use. As water law developed, classificzations of water evolved
which were used as a basis for further legal doctrines and distinc-
tione. Generally water 1s clascified as surface wacver, diffuse
surface water, and groundwater. Groundwater is usually further
classified as underground streams which flow in a defined channel,
percolatins groundwater which seeps and oozes through the sub-
surface strata without & definite channel and sorings. These
legal distinctions have no factual basis in the physical universe
according to I'rofessor Charles L. Corker, who states that "the
law has not yielded to the science of hydrology" and still per-

n26 The legel distinctions of

petuates "myths and misinformation.
water have come under much criticism particularly as knowledge
of the resource grows. At a Naticenal Groundweter Quality Syme-
posium, Stanley M. Greenfield, Assistant Administrator of Re-
search and Monitoring with the Environmental Frotection Agency
stated, "1 think that it 1ls clear enough for aryone to understand.
Vater is water--a basic natural resource, whether it is on or un-
der the surface of the earth."27

While the definitions lack physical reaiity, it must be
remembered that the law developed in ignorence of many hydrological

facts and that men administering the lew are limited by the facts
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and the extent of their knowledge. lany early legal decisions re=-
garding groundwater appesr to be unwarranted in light of the sci-
ence of today, but at the time the court's decision was sound in
view of the limited knowledge available. The only other course
open to the courts would have been to speculate as to the facts re-
garding groundwater and base law on such speculation. Additionslly,
the iaw developed to punish crimes, resoive civil suits asnd adjudi-
cate rights, not undertake water rescurce management.

Harold E. Thomas, in The Conservation of CGroundwater, stated
with respect to legal doctrines concerning water:

The legal concepts concerning water, which set the
perrnissive limits of development, have necessarily been
founded upon the hydrologic information available at the
time they were formulated and thus reflect the incom-
pleteness of scientific knowledge to a degree. The
hydrologist can build from scratch in the area of his
most profound ignorance. The specialist in water law
has a more difficult job, because legal concepts have
been developed even when the hydrologic facts ggd the
underlying physical principles were not known.<

The legal distinctions which separate water into classes appear to
be arbitrary when it is recognized that ail water is part of one
cycle. In order to better understand the influence of nonstatutory

legal distinctions and doctrines on the water resource we should

discuss them briefly.

SURFACE WATER DOCTRINES

keparian Joctrine

In the United States there are two basic prevailing water law
dectrines, the doctrine of riparian rights and that of prior appro-
priation. Wisconsin is rich in water resources and as a result the

basis for its water law is the riparian doctrine. The riparian
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doctrine is the foundation of most water law in states east of the
VMississippi. The prior appropriation doctrine prevails, for the
nost part, in the more arid western states.

Dasicaiiy, the riparian doctrine provides that a property
owner whoge land is adjacent to & naturas body of water has a
right to use the water so long as his use is reasonable. The
right accrues to the owner of riparian land and is an incident of
ownersnip. The right is not dependent upon whether or not the
water is used, and nonuse will not cause a loss of the ripaerian
owner's water rights.

As between competing interests of riparian owners aiong a
watercourse there are two principle theories of water allocation,

the natural flow theory and the reasonable-use theory.
Natural Flow Theory

The naturai flow theory provides that it is the right of a
riparian owner on a watercourse to have the water maintained in its
natural state without material diminution in quantity or impairment
of quality. Lariy Wwisconsin cases seemed to indicate that the
natural flow theory was accepted in w1sconsin.29 However, it
appears that the Suprene Court was "merely indulging in preliminary
observations¥Y which were wmodified aund the reasonsble use rule

applied.Bo In the case of A.C. Conn Co. v Littie Sugmico Lugber

Manufacturing Co. the Wisconsin Supreme Court held:

To say, therefore, that there can be no obstruction
or impediment whatsoever by the riparian owner in the use
of the stream or its banks, would be in many cases to deny
all valuable enjoyment of his property so situated.

'There may be, and there must be, allowed of that which
is common to all a reasonable use.'3
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If the natural flow doctrine were literaliy followed, little use
could bte made of water since maintaining its natural state with-
out material diminution in gquantity or quality would probably be
impossible. Clearly any consumptive use of water would be pro-
hibited and any diversion of water by & riperian would diminish
the natural flow of the stream. Under this rule the natural state
of the water is the norm and deviation is a violation of the law.
This rule gives an amount of certainty to the law but tends to

promote existing uses of water to the detriment of progress.

Heasonable Use Theory

1n %Wisconsin the "netural flow doctrine" has been modified by
the doctrine of "reasonable use". This doctrine provides that a
riparian owner may make reasonable use of the water flowing past
his land but may not interfere with the same right to reasonable use
of other riparian owners. The use of the water must be reasonable
under all circumstances and in all sit,uations.B2 This doctrine
provides that the only determinant of riparian rights is reasonable
use. Since reasonableness by itself is incapable of definition it
must be determined in each case by the particulsr facts of that
33

case. While the reasonable use theory does lend uncertainty to
the law, it is characterized by flexibility which permits an expan-
sion of water use, provided it is reassonable. Despite the language
of the Yisconsin Supreme Court in early cases with reference to the
natural flow doctrine, it appears that the reasonable use doctrine

prevails in wisconsin. The Attorney General has stated, "no ripar-

ian owner has an absolute right to the £low of all the water
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in its natural state, but instead his right is limited by the right

of the upper riparian to make & reasonable use. . 3k
Diffuse Surface Water

Thus far the riparian theories discussed have application to
surface water found in watercourses. 'isconsin, however, further
classifies surface water as diffuse surface vater, or water found
on the surface in nlaces other thean wabercourses.2 2  Since precipi-
tation which causes such water is intermittent, the water has no
permanent source with which to establish or rmaintain a veterccurse.

Until recently, controversies over diffuse surfuce water were
decided by aprlicetion of the "common enemy rule', This rule pro-
vided that a landowner could deal with diffuse¢ surface water as he
desired, without regard to the harm caused others. Diffuse surface
water was regarded as a "commen eneny",

« « « vhich each proprietor may fight ¢ff azs he is

able or as he will, either by retenticn, diversion, re-

pulsion, or alternated trunsmission, sc that no cause

of action arises from such interference even if some in-

jury occurs causing damage.37
The "common enemy" rule was subject to several nmodificstions in
i.isconsin &nd it can be seen from the above definition that the
emphasis of the law was on attempts to expel rather than use¢ such
water. The "common enemy rule" prevailed in Wisconsin until the

1974 decision of State v, Eeetg.Bg

In this decision the court adopted the reasonsble use rule

as codified in the Jecond iiestatement of the Law, Torts. Today,

liability will attach to a property owner for damages caused by

his diverting surface waters onto the property of others if his
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action is either "intentional &nd unreasonable" or unintentional
and otherwise actionable under principles governing liability for
negligent or reckless conduct, cr for abnermally dangerous condi-

tions.39
Prior Appropriation Doctrine

The riparian doctrine met the needs of "isconsin and other
Fastern states but was not accepted in the arid test where the doc-
trine of prior zppropriation developed. 1n an area where water was
scarce and acute water necds existed for growth and development, a
water rights doctrine besed on riparian iand ownershnip would have
made developrient of valuable nonriparian land difficuit if not impos-
sible. As a resuit of the need to use availabie water for the best
result the prior appropriation doctrine developed. This doctrine
provided that water rights were acquired by taking weter and convert-
ing it to a beneficiali use. Unlike the ripsrian doctrine, ownership
of land was irrateriel to water rights, Uater rights could be lost
by nonuse end water could be used off of riparian lend. Ccnflicts
between competing users were resolved on a basis of first in time,
first in right. 1n prior appropriation jurisdictions weter rights
are public initielly and do ncot become private rignts until efter
arprepristion for a benef'icial use.

The appropriation doctrine has veen modifiied from state to
state in various ways but in the beginning, the nmethed of acquiring
water rights merely required an intent to divert water for a bene=-
ficlal use and the sct of so doing. The water right wes perfected

when the water was actuaily diverted to the beneficial use. The
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first beneficial user had a superior right to a later user.

The prior appropriation doctrine haé now evolved to the point
where most western states require appropristors tc apply for per-
mits. An eppropriator is required to avoid waste and some states,
guch as Colorado,bo have established a priority of use whereby some
uses of water are given preference over other uses of water.

The pricr appropriation doctrine has no applicstion in Wis-
consin hut is briefly discussed here to show the full scope of
develorment of surface water iaw based upon the physical location
and condition of water.

Surface water doctrines are important to the study of ground-
water because the Courts have applied doctrines of watercourses to
groundwater when it appeared that it was essentially like a water-
course. Wwhen this is desirable in the sense that surface and
groundwater are hydrologically interconnected the courts made the
applicetion for the wrong reason. ‘[he application of surface
water doctrines to groundwater was not based on the hydrologic
interconnection but on the somewhat mythical basis of beds, banks

and defined channels.
ITi. GROUNDWATLR LCCTHLNES

Zarly groundwater law and doctrines developed almost entirely
before the sclence of hydrology came of age. As a result the hy-
drologic cycle has had little influence on its develovnment until
recent years. From a purely practical standpoint, and foregoing
a hydrologic definition, groundwater is not a particular type or

class of water but is merely water which is beneath the surface of
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the earth. Like all water, it is the result of the operation of
the hydrologic cycle.

Generally, groundwater is divided into two classes in most ju-
risdictions,“i underground streams and percoialing water. Under-
ground streams are those which move in defined or definite chan-
nels and rights to use such water are treateéd essentially the same
&8 a surface stream's whether in a riparian or appropriation
jurisdiction. "Percolating waters are those which seep, ooze,
filter and otherwise circulate through the subsurface strata with-
out definite or defined channels."? 1n most states it is pre-
sumed that groundwster is percolsting until it is shown that the
waters flow in a definite channel. There are four basic ground-
water doctrines in use today, the knglish rule, the reasonable use,

correlative rights and appropriation.
ENGLISH RULE

The Dnglish or common law rule grew out of the idea that the
ways of groundwater were too unpredictable and mysterious to regu-
late rights of cowmpeting parties to such water. A landowner's
right to percolating watier under hils lend was set forth in the

English case of Acton v. Blundell, in 1843:

That the person who owns the surface may dig therein,
and apply all that is there found to his own purposes, at
his free will and pleasure; and that, if, in the exercise
of such right, he intercepts or drains off the water col-
lected from the underground springs in his neighbor's well,
this inconvenience to his neighbor falls within the descrip-
tion of damnum absque_injuria, which cannot become the
ground of an action.
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Under the knglish rule percolating waters are considered the pro-
perty of the owner of overlying land. The landowner may make what-
ever use of the water he desires despite the fact that his use may
cut off the flow of such waters to adjoining users znd deprive them
of their use. An owner of land could use all percolating water he
could extract from the land, for whatever purpcses he needed it,
whether on or off the land. The imglish rule develioped befeore the
science of hydrology came of age. it was assumed thst percolating
water was & part of thne land in which it was found and a landowner
owned the water in the same way he owned other minerals. Todsy
it is doubtful that a hydrologist would agree that the weys of
groundwater are unknown, mysterious or unpredictable. Initially,
the nnglish rule was adopted by many states but in the course of
time it was modified by the regsonable use or American rule, due

to the harsh results which often arose under the Hngiish rule.

REASONABLE USE

Under the reasonabie use doctrine, limitations were rvut on the
right of a landowner in his use of percolatinsg waters. He could not
act maliciously, waste the water, or be negligent in its use. He
was required to act reasonably. This rule gives the landowner the
right to use the percolating water but in exércising his right he
has & duty to act reasonably and usc the water on the land fronm
which it ig withdrawn. The question of what is a reasonatle use
is incapable of general definition and must he determined on all
facts and on a case-by-case basis. Generally, uses which gre ex-

cessive, wasteful, negligent, or which serve no useful purpose
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but pollute the groundwater are found to be unrcasonable.

CORRELATIVE RIGHTS

The reasonable use doctrine was further modified by the doc-
trine of correlative rights. Prior te 1903, Czlifornia applied the
Lnglish rule of absclute ownership to conlroversies invelving per-
colating waters. The lLnglish rule was repudiated in the case of

Fatz v. calkinshaw®d in which the Zalifernias Jupreme Court adopted

(?1

the rule of correlative rights. The chief feastures of this doc=-
trine are thet all Jandowners overiying a ccmnion source of percolat-
ingz water have a co=-equal right of ressonsble use on their overly-
ing lands. In times of sufficient supply, each owner may withdraw
water to meet his needs, but when a shortage occurs, each cwner is
limited to the quantity of water needed to meet his reasonable
needs subject to the equal rights of all other overlying owners.45
Surplus water over and above reasonable requirenents cof the overly-
ing owners may be used off of the overlying land. The correlative
right is an incident of iand ownership and the rights canncot be
lost by nonuse .47

ihe deetrine of correlative rights and reasonable use are
very similer uand some asuthors ciaim the correlctive righus doctrine
is merely an extension, and refinement of the rule of ressonable use.
if the doctrine of correlative rights were iitersliy applied, each
landowner vould get a right to use percelating water in proporticn
te thne relation his lend bears to all other overlying land. it A
owned 1O acres of land overlying a 100 acre aguifer he would be en-

titled to 10% of the weter in the aguifer. 1f this doctrine were
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strictly applied, the courts would permit 4 to develop and use
only 10% of the water, even though no other landowners used or
planned to use their portion of the water. 1f, however, A's use
of the water were reasonsable and beneficial it seems doubtful that
the court would prohibit A from using more than 10% of the water.
Most courts would héld a view of correiative rights which would
not permit the other landowners to take acticn against A for mak-
ing use of wsater to which they have a right but chose not to
develop. [rou a reasonable use standpcint the Court would hold
that A's use is reasonable and does not interfere with any uses
of other landowners (they are making no use). Ln such situations
it appears that there may be little difference between the two
doctrines in tverms of the results they produce. However, where
competition for percolating water is keen, the correlative rights
doctrine has a means of allocation of the water while the reason-
able use rule would require a balancing of one use against

another.

APPROPRIATICN

The appropriation doctrine is applied to groundwater in most
Vestern states. The doctrine does not differ with respect to sur-
face or groundwater and it is generally declared to be the prevail=-
ing law in a state constitution or statute which states that all
waters, whether surface or underground, belong to the people of

48

the state and are subject to appropriation for beneficial uses.
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IV. WISCONSIN GRCUNDWATLR LAW
JUDICIAL DBECICIONS
Huber v. Merkel

For over 70 years the controliling groundwater case in Wiscon-
sin was Huber v, Merkel®? in which the Wisconsin Supreme Court
adopted the Linglish absolute ownership rule. iluber and lierkel
were neighboring farmers who lived over an aquifer which supplied
water to some 15 farms through approximately 30 artesian wells.
There was sulficient water for all users as long &s wells were
capped when not in use. Nerkel had two welils on his land and de-
spite a well-capping statute enacted in 1901, he maliciously al-
lowed his wells to run at full capacity at all times and wasted
the water. Merkel had no intention of using the water, his only
purpose was to stop his neighbors' wells from fiowing and he was
successful. Huber sought an injunction requiring kerkel to cap
his well and claimed that lerkel's actions were a nuisance. The
trial court held that lerkel couid use water for his domestic and
farm use but was prohibited from wasting the water. un appeal the
Wisconsin Suprewe Court found for herkel stating:

« « « Lf the waters simply percolate through the
ground, without definite channel, they belong to the

realty in which they are found, and the owner of the

soil may divert, consume, or cut them off with impunity.

if, on the other hand, the subterranean waters flow in

a defined channel, the rules which govern the use of

surface streams apply; but the presumption is that the

waters are percolating waters until it is shown ggac
they are supplied by a definite, flowing stream.
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In dealing with the question of Merkel's malicious intent the
court found:
« « o it seems clear that it must be held that the

appellant had a clear right at common law, resulting

from his ownership of land, to sink a well thereon, and

use the water therefror as he chose, or allow it to flow

away, regardless of the effect of such use upon his

neighbors' wells, and_that such right is not affected

by malicious intent.51
This case has been severely criticized by other jurisdictions,
text writers, and by dissenting justices of the Wisconsin Supreme
gourt.’2 This case stood for the proposition thet not even malice
cculd affect a landowner's absclute right to the use of ground-

water. The holding in Huber v. Merkel has been called "one of the

most extreme applications of the inglish view of absolute owner-
ship of groundwater. . ."53  The oourt in Huber followed the com-
mon law which held in awe the mysterious, unpredictable, and un-
knowable forces at work beneath the surface of the earth which
made it impossible to adequately and fairly promulgate rules
governing such water. However, while the common lew was based on
a limited knowledge of the movement and occurrence of groundwater,
the court in Huber possessed a fairly accurate and complete know-
ledge of the facts concerning the resource. The court stated:

. « « scientific knowledge on the subject of artesian

wells in general and the artesian wells of Wisconsin in

particular is now so complete and certain as to leave

no room for doubt, and of such facts courts may take

judicial notice.5k
Thereafter, the court went on to describe an artesian well in a

detailed and knowdedgeable manner. The court appears to have been

fully aware of the movement of the water and the geology of the
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area and yet made no attempt to arrive at a decision which re-
flected these facts. In citing its reason for following the com=-
mon law doctrine the court declared:

In this state, both by the Constitution and judicial de-

cision, it is settled that those parts of the common law

which were in force at the time of uhe adoption of the

Constitution and were not inconsistent therewitl, re-

mained in force until changed by the Legislature.5g

In dealing with the well capping statute the court held that
the only way to change the law by legislative action was pursuant
to an exercise of the power of erminent donain or the police power.
Clearly, the power of emninent domein was not invelved, and in
holding the statute to be an invelid exercise of the police power
the court said:

It does not even pretend to conserve any public interest,

its purpose is to promote the welfare of one citizen, by

preventing his neighbor from using his own property.56

1t is difficult to reconcile this view of the court with the
fact that in protecting Merkel's absolute right to use groundwater,
he, in his exercise of that right, was able to prohibit Huber and
others from using their property and exercising tneir rights to
groundwater. This was the law of the jungle, iuber was legally de-
fenseless, hie oniy recourse being to drill a deeper well and do
unte HMerkel.

The court also distinguished between .ndiana statutes which
prohibited the waste of natural ges and the Wisconsin well capping
statute. The court, in reviewing the Indisna cases cited the large
population and industries which relied on natural gas for fuel, as

well as the use of the gas for heating state buiidings. The court

concluded that the gas supply was limited and & proper subject of
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the police power since if it were properly conserved and protected
it would last many yeers and "increase" the comfort and happiness
of the people at large." If this was true of natural gas, how much
more 8o is it true of water? (Groundwater, the court said was "con=-
stantly being renewed,™" and apparent.y this served as the basis for
the distinction between the two statutes. There could be no appli=-
cation of such a statute tc percolating waler in wisconsin as it
would be an invaiid cvxercise of the police power. The utter waste
of a valuabie resource did not concern the court in water-rich
Wisconsin; meanwhile, Huber's well was dry.

Une nmust wonder if, after rendering the luber decision, the

court members returned to their rladison howmes to enjoy hot showers
and relsx with & scotch and water, ironically supplied by ground-
water. Uld they experience an "increase" in their "comfort and
happiness"? 1In Wisconsin it was clear, the liubers of the state
would have to look out for theuselves.

Shortly after this decision was rendered H. P. Farnham issued
one of the nost searing criticisms of it.

There 1s absolutely no principle on which that deci-
s.ion can be founded. It 1s oprnosed to good morals, good
sense, and all common law principles which are analogous
subjects, end the later and better cases are beginning to

recognize correlative rights in percolating waters and
confine landowners to a reasonzble use of it.57

Fond Du Lac Cases

The Huber decision continued to be the law in Wisconsin for
over 50 years and did not trouble the court again until 1956 in

the "Fond Du Lac cases".58 Both cases grew out of the same incident.
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The city of Fond Du Lac was faced with growing population and a pro-

jected water shortage. After conducting surveys to establish the
availability of groundwater the city purchased four acres of land in
the Town cof hnpire to sink a test well and &lso obtained options

to purchase 1100 additionsl acres, some of which was located in the
town. flesidents of the town were concerned that large city con-
sumption of groundwater would cause the water in their wells to be
lowered.

The town reacted with ordinances which required town board
approval to drill wells with a casing in excess of 6 inches or to
sell or use water from town wells on other than premises in Lhe
town from wiich the water was withdrawri. The ordinances were dealt
with in the Empire case, the city seeking to have the ordinances
declared invalid.

The Menne case was brought by well owners in the town and sur-
rounding areas whose wells might be affected by the city wells.

An injunction was sought against the city on the ground that the
city wells wculd cause irreparable harn to their waster rights. it

was contended by the tewn residents that the city wells would make

it necessary to sink deeper wells and add more powerful pumping
equipment.

The Supreme Court held the ordinances invalid in the Lmpire
case because the vater supply of the Utate 1s a matter of state-
wide concern, and the interest of the people of the State gener-
ally is perarmount to the interests of the people of the Town of
Empire. The ordinances were held to be in conflict with 3tate

law which permitted municipalities to acquire water sources and
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necessary transmission lines beyond thelir corporate limits.?9
while invalidating the town ordinances, the court did state
that water use regulations on a statewide basis might be upheld?

The legislature has further shown its interest in the

malter by appropriating money for a study of the sub-

ject by a groundwater working group of the natural resources
conmittee of state agencies. OCther studies are being made
by the United States geological survey and the University

of Wisconsin. Presumably, when the legislature receives
what it considers to be sufficient information, it will
enact laws that will permit some state aggncy tc regulate
the use of subterranean and other waters,oU

The Menne case was decided with the Court rejecting the rea-
sonable use rule and reaffirming the English absolute rights doc-

trine set forth in Huber v, terkel. The court refused to engage

in judicial legislation claiming that change in the law, if mades
should come from the legislature. The dourt noted, as the Huber
court had, that unless changed by the legislature, common law in
force at the time the Constitution was adopted and not in conflict

with the Constitution remained in force. Thies was done while the

court stated that "common law was confused in 1203." The court also

was aware of the criticism that the Huber decision had drawn. Once

2gain, faced with the issue of confiicts involving competing users
of groundwater the court reaffirmed Huber. Desnite a damning dis-

sent by Justice Feirchild, the court did nothing.él

State v. Michel's Pipeline Construction, Iinc.

The bnglish absolute rights doctrine set out in Huber re-
mained the lew in Wisconsin until 1974 when the Supreme Court de-

cided State v. Michel's Pipeline Construction, Inc.%2 The case

arose when the Sewer Commission of Milwaukee County contracted
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with the Pipeline Company for the construction of a 60 inch diame-
ter sewer under land owned by Milwaukee County. The county granted
a 20 foot easement to the Sewer Commission for the installation of
the sewer. Dewatering the soil to a depth sufficient for tunneling
was required to install the sewer and this lowered the groundwater
table from which neighboring landowners drew their water from pri-
vate wells. The neighboring landowners complained that the dewater-
ing caused some wells to dry up and decreased the capacity and
quality of others. It was also alleged that the dewatering of the
soll caused subsidence of the soil which resulted in cracked drive-
ways and basement walls. The State sought to have the defendants
construct the sewer so as to not create a nuisance and to eliminate
or ameliorate the hardships imposed on the neighboring landowners.

At the trial court level it was held that Huber v. Merkel applied

and there could be no cause of action for interference with ground-
water in Visconsin.

On appeal, the Cupreme Court outlined many of the criticisms
of the Huber decision®3 and in discussing that portion of the deci-
gion which provided that even malice could not divest a landowner
of his absolute right to the use of groundwater, the court stated:

It is generally conceded that this aspect of the case was

probably a misstatement or at least an extension of the

cases which had gpplied the common law or "Engiish rule”

up to that time.ég
The court traced the cormmon law rule and stated that its basis was
the belief that the ways of groundwater were too mysterious and un-
knowable to establish laws regulating the rights to such waters.
However, the court pointed out:

Even in 1903, when the Huber v. Merkel case was written,

the awe of mysterious unknowable forces bencath tgg earth
was becoming an outmoded basis for a rule of law.
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The court declared that today, hydrology had advanced to where it
was possible to establish a cause and effect relationship between
withdrawing groundwater and the level of a water teble in an area
and adJudicate liability in asccord with due proc&ss.éb The court
further determined:
It makes very little sense to make an arbitrary distine-
tion between the rules to be aprlied to water on the basis
of where it happens to be found. There is little justifi-
cation for property rights in groundwater to be considered
absolute while rights in surface streams are subject to a
doctrine of reasonable use.

in overturning Huber v. Merkel, the court said that "stare
68
7"

decisis was not an inflexible restraint but only a csautionary
rule and that the proposed change in the rule is not confiscatory
in nature, but merely brings groundwater in line with the general
limitstion on all use of property.69 The court also noted:
« « « the basic inconsistency in saying that a person

has a property right in underground water that cannot be

taken without compensztion, for, when he exercises that

right he is actuelly taking his neighbor's property with-

out compensation.
The court overruled Huber by finding "it necessary to adopt a rule
of law more in harmony with present scientific and legel prin-
ciples."7l

After overruding Huber the court turned its attontion to a re-
view of the groundwater doctrines cof Inglish absolute rights, rea-
gonable use and correlative rights. The court rejected all of them
as unsuitable stating, "wisconsin chooses not to adopt any of the
three rules here discussed."’< instead, the court adopted the rule

set forth in Tentative Draft No, 17 of the Restatement of Torts, as

proposed on April 26, 1971:
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Section 858A. Non-Liability for use of Groundwater
Exceptions:

A possessor of land or his grantee who withdraws ground-
water from the land and uses it for a beneficial purpose
is not subject to liability for interference with the use
of water by another, unless,

(a) The withdrawal of water causes unreasonable harm
through lowering the water table or reducing artesian
pressure,

(b) The groundwater forms an underground stream. . .

(¢) The withdrawal of water has a direct and substantial
effect upon the water of a water course or lake;73

The court also quoted the analysis of Section &5&A:

The rule adopted in this topic can be described as the
American rule with its protection broadened. 1t gives
more or less unrestricted freedom to the possessor of
overlying land to develop and use groundwater and it
permits the grant and sale of groundwater to persons who
need water but do not possess the land overlying it. 1t
does not attempt to apportion the water among users ex-
cept to the extent that the special conditions of under-
ground streams and interconnected ground and stream water
permit it to be done on a rational basis. 1t gives the
protection of the American rule to owners of small wells
harmed by large withdrawals for use elsewhere, but extends
that protection in proper cases to harm done b¥ large
withdrawals fer operations on cverlying lands.’4

The court adopted a rule which "preserved the basic expression of

the rule of nonliability to use groundwster beneath the land", for-

mulat

tion

€1 SEW

done

ed exceptions regarding unreesonable harm, "by giving vrotec-
to owners of small wells harmed by large withdrawals for use
here", "and extended that protection in proper cases to harm

by large withdrawals for operations cn cverlying lands."75

The court stated that reasonableness and unreasonable harm will

vary

State

depending upon prevailing conditions, :ith the decision in

v, Michel's Fipeline Construction, Inc., wisconsin was re-

moved

rule.

from the small minority of states clinging to the English
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Classifications of Groundwater

As indicated earlier, Wisconsin iaw dealing with groundwater
involves three divisions of groundwater, underground sireams, per-
colating water, and springs. 4«f it is deternined that groundwater
is an underground stream then it is subject to the reasonable use
doctrine like surface water. The presumption is that all ground-
water is percolating and that one who alleged the existence of an
underground stream must prove it. Iany authors and scientists,
however, believe the underground stream is a myth which is inca-
pable of proof:

To conceive of "underground streams" and to apply
riparian law rather than groundwater law to them is to
demonstrate an ignorance of the intimate interrelation-
ship between the large and small openings through which
groundwater moves in the zone cf saturation. The large
openings, caverns and caves, for example, are not inde-
pendent "streams"; they are an integral part of the
water-holding and water-conducting network. 1n any event,
and as a practical matter, courts place a heavy burden of
proof upon one claiming that an "underground stream" ex-
ists below the surface of his soil, a burden he is not
likel{ to be able to meet in the light of modern day
hydrological knowledge. 30, as indicated earlier, under-
ground streams ayg of no read importance in wisconsin's
groundwater law.

Percolating water is now subject to the "American rule with
its protection broadened", as se¢t out in the Michel's decision.

The Wisconsin courts have never decided & conflict with re-
gard to a spring. Until the jxichel decision, rules governing a
spring depended upon the origin of the spring. if it was deter-
mined that the source of the spring was an underground stream the
reasonable use doctrine would apply. If, however, the source was

percolating water, then absolute ownership would apply. After per-




31
colating groundwater reached a point of discharge on the surface,
the reasonsble use doctrine would probably apply.

With the English absolute rights doctrine abolished in Wis-
congin it appears that should a confiict arise involving ¢ spring
the "broadened American rule" would apply, as the court, if it
takes its hydrology seriously, will not find the source of a spring

to be an underground stream, but percolating water.

STATUTORY GROUNDWATLER LAW

well Capping Ctatute

In the area of statutory law the Wisconsin lLegislature has done
very little to regulate the use of groundwater. In 1901 the legis-
lature enacted a statute to regulate the artesian water supplies
which provided:

Section 1. VWhere there are two or more artesian wells
in any vicinity or neighborhood, one or riore of which are
operated or used by any person or owner, the person or owner
of such well shall use due care and diligence to prevent any
loss or waste or unreasonzble use of any water therein con-
tained or flowing from the same, as would deprive or unneces-
sarily diminish the flow of water in any artesian well, to
the injury of the owner of any other well in the same vicin-
ity or neighborhood.

Section 2. Any perscn who shall needlessly allow or
permit any artesian well owned or operated by him, to dis-
charge greater quantities of water than is reasonably neces-
sary for the use of such person 8o as to materially diminish
the flow of water in any other artesian well in the sanme
vicinity, shall be llable fog all damages which the owner of
any such well shall sustain. 7

This was the "well capping'" statute which was declared by the court
in Huber to be an invalid exercise of police power which did not

conserve a public interest but promoted the welfare of one citizen
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by restricting the use that a neighbor may make of his property.
With the invalidation «f the well-capping statute, no attempts were

made to regulate use of groundwater between parties until 1945.
High Capacity Well Statute

By this time the problems cf increasing population and de-
mands on the groundwater source were beconing evident as the heavy
pumping in many areas caused a decline in groundwater levels. The
result of this probiem was the cnactment of o high~capacity well
law, which provided that z permit from the Utate Board of health
be obtained by anyone building a new or reconstructed well or well
field which would have a capacity in excess cf 100,000 gallons a
day.78 The cnly ground upon which an applicetion for a permit
could be denied was that the well would "adversely affect or reduce
the availability of water to any public utility in furnishing water
in or to the public."79 This statute did not regulate rights to
groundwater between competing private users and interference with a
private cwner or nonpublic utility was not a ground for denying
the permit. 1t does, however, represent an infringement on vrivate
rights to use water since a private party couid not sink a high
capacity weli if it would interfere with a public utility.gO
According to a report by the hatursl Hesources Committee of State

Artencies, the Board of Heazlth has never denied a permit for s well

ynder this statute but has issued conditional permits. In addition,

 the statute has been construed by the pBoard of Health to have no

| application to a dug pit us this is considered not a well within
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the meaning of the statute. Several atteupts were made to change
the definition of wells to include pits but were unsuccessful.
The administration of the high capacity well law was passed to the
Department of Hlesource Development In 1966,81 and in 1967 its
administration became the responsibility of the Department of

Natural Resources.az

Other Statutes

The Wisconsin stututes also provide that the Department of
Natural Resources is charged with publishing and enforecing:

+ o « minimum reasonzble stendards end rules and regu-
lations for metiods to be pursued in the cbtaining of pure
drinking water for human consumption and the cstabliishing
of all safeguards deemed necessary in protecting the public
health apainst the hazards of polluted sources of impure
water supplies intended or used for human consumption, in-
cluding minimum ressonable stendards for the construction
of well pits. It shall have the general supervision and
control of all methods of obtaining groundwater for human
consunption including sanitary conditions surrcunding the
same, the censtruction or reconstruction of wells and gen-
erally to prescribe, amend, modify or repeal any rule or
regulstion theretofore prescribed and shall do and perforn
any act deened necessary for the safeguarding of public
health.83

Fursuant tc such authority the Department has reguliated well con-
struction and pump insLallaLion,84 public wells,85 waier works,86
and operators.87 While Chapter 162 of the Wisconsin SLtatutes re-
lating to pure drinking water and the attending regulations deal
with groundwater they are concerned not with the determination of
rights between competing users but with public health and safety.

In addition to the above, the Legislature has enacted a sta-

tute regarding groundwater in the form of springs which provides:
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(1) The gpeneral public shall have the right to use and
take water from any spring, creek or running wster that may
be found runsning in or across the limits of any public high-
way, provided that his section shall .ot interferc with the
tunneling or piping of water for the purpos¢ of draining or
improving iands on either cide of such highway.

(2) 4ny person who shall wantonly interfere with the
free use of the water from any spring or in any creek or
stream running across or in any highway shail be guilty of a
misdemeanor and be liable¢ to any verson danaged thereby for
all damages sustained.88

V. GROUNDWATLR PHOBLSMD

In order to deternine the tyve of legisloetion required to re-

£z

guiate groundwuater Jor mexirun beneficlal vese, Lt is necessary to

exanine problens concerning the resocurce. o8 previously indicated,
law arises out of the needs of socicty wihether real or imagined.

What then are problens affecting the groundwater resources that
should be addressed by any legislation c¢n the subject?
QUALITY

Contamination is a basic problem for & water resource but in
Wisconsin, with limited local exceptions, groundwater is of good
quality. iiowever, while it 1is presently of good quadiity, it is
coming under increasing stress. Lecent chenlcas analysis of public
drinking water supplles indicated thotl of 93 groundwater supvlies
sampled, only one contained clements in excess of maximum stan-
dards.89 According to Laboratory of Hygiene statistics quoted in
the Natural hkesources Council of Gtate igencies renort of 1973,
5.2% of 1969-1970 samples of nublic groundwater were bacterio-
logically unsafe.9o The most common chemical contamination nrob-
lems on a statewide basis are the high levels of iron, manganese

and hardness in public well supplies.
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The problems of water quality of private groundwater systems
is not well documented as very little information is available
since Wisconsin has no regular progrem fer analysis of these
wells . 91
Cne of the greatest thrests to groundwater quality is inade-

quate seotic tank disposal systems. 1t has been stiown tnat septic

systems contribute sipgnificant amounts of nutrients to groundwater.92

Une of the problems the 3tate faces with respect to septic systens
is the unsuitability of the soil in many areas to absorb liquid
wastes. According to the KrCSA, every county in the 3tate has une
suitable soils which will not support sentic systems Lo meect the
criteria of the State code. The NECSA also cited the pressure put
on the DNR by landowners, land developers and local officials, to
accept alternate methods of disposal for which no facts exist upon
which to prove their efficiency or effectiveness. The septic tank
problem is further complicated by the granting of variances by
county officials despite the fact that specific sites are not suit-
able for absorption of licuid westes,93

With the increase of popuilation, greater rrobliems with respect
to solid waste disposal are becoming apparent. The probler is
where can the site for such disposal be located and what are the
hydrologic implications? The sanitary landfili and dump site are
the most widely used waste disposal methods in Visconsin. As of
1972, 1430 licenses were issued not counting small sites such as on
farms.9% The potential for groundwater and surface water pollu-
tion from such sites is great énd authorization for & site should

be granted only after a thorough study of the nature of the
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hydrology and geology of an area. Such factors as the extent and
characteristics of surface deposits, the position of the site in
the groundwater flow and the depthi to the water table are factors
which requlre careful evaluation on the selection of a disnossal
site.9?

Rural well waters in certain arcas of the State have rela-
tively high nitr:te contents, and research indicates that farm
animal wastes are & probable source of the contamination. Wiscon-
sin farm snimals produce an estimated 160,500 to 210,500 tons of
manure per day. "This waste is roughly equivalent to that of a
human population of 50-70 willion people if & similar rule of
thumb is used."96 One of the basic problems confronting ground-
water quality with respect to waste disposal sites, whether liquid
or solid, is the fact that site selection is primarily influenced by
such factors as economics and convenience rather than hydrologic
consideraticns.

The interrelation of groundwater and surface water is becom-
ing increasingly understood and the possibility that contaninated
water may pass in either direction between a stream and adjacent
ground must be recognized. 1n some instences, faulty sewers permit
the intrusion of groundwater into the sanitary sewer main.?7 In re-
cent years methods of disposal of wastes on land by means of irri-
gation and lagooning systems to eliminate discharge have been de-
veioped. However, study is necessary to determine the effects of
such practices on the groundwater resource. 1In addition to any facts
on potential for pollution, thnere is a lack of adequate knowledre

regarding the characteristics of industrial wastes as well as
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the raw materials which are used by industry from which the waste
results.

The hazard to groundwater by impreper treatment of discharged
effluent is important because of the high vulnerstility of shallow
aquifers to pollution. This particularly is true where unconsoli-
dated aquifers are in hydrologic connection with a stream and well
withdrawals induce surface water to enter the aguifers. If we are
to manage our water resources efficiently we rwust protect shallow
aquifers. Economically such aquifers are most desirable for water
supnlies because they are close to the surface. Yet the very fact
that makes them desirable zlso umakes them highly susceptible to
contamination by man's use of the land surface.

The quality of groundwater will vary from area to area depend-
ing upon geologic and ciimatic conditicns as well as man's influ-
ence through his use of the land. The groundwater quality problems
which have been briefly discussed here are chiefly hydrologic in na-
ture. They arise by virtue of man's use or abuse of the environ-
ment and the resources within that environment. To date Wisconsin
is fortunate in having a gcod quality groundwater resource. Encour-
aging as that may be, however, it must be recalled that groundwater
meves slowly beneath the surface of the earth. While locel inci-
dents of contamination are infrequent at the present time, they may
be the first signs of chronic pollution which has been undetected
for years. OUnce groundwater contamination is discovered it must be
corrected and there is no indication that such corredtion will be
easy. 1t is essential that the principles and occurrence of ground-

water contamination be understood by the public, the legislature and
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the courts. Thus far, not only are the hydrologics cf groundwater
pollution not understood but often local officials do not even anti-

cipate the end result of many common waste disposal practices.

QUANTITY

lt has been estimated that there is 900 cubic miles of ground-
water beneath the state of Wisconsin.9® Overail, quantity is not a
problem. 1In some urban areas such as Milwaukee and Tond Du lac,
however, closely spaced wellis and high pumpage rates have caused
water levels to be lowered by several hundred feet.99 Heavy pump=-
age in the Chicago arez has also lowered water tebles in the south-
eastern region of the State. The preblem of quantity in these
areas is caused by the tremendous denand on the water resource
created by heavily populated and industrialized cities.

Central “isconsin has been called a water poor area due to the
geologic formations of the area which are not capable of storing a

large anount of water.loo

While the hydrologic and geoliogic condi-
tions in the Centrali Wisconsin area differ from those in the urban
areas of southeast Wwisconsin, the plight of both ar:as is the same,
potential water shortages. These shortz;es may be caused by huge
demand which lowers water tables in one and by a leck of sufficient
underground water-bearing geologic formations in the other.

in urban areas, plans are required to assure that water re-
quirements are met consistent with efficiency from the viewpoint of

both ¢conomy and quality. In water-poor areas more must be learned

of the reliationship between ground and surface waters to insure
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that water needs are¢ met by conjunctive use¢ of both surface and

groundwaters.

STATL ve MICHLL'G PLPELINL CCRISTIUCTICON CC., iNC.

As previously indicated, the Wisconsin Jupreme Court adopted

the rule set forth in Tentative uraft Ho. 17 of the Heststement
101

in doing so,

of the law Lecond, Terts, /to govern grouandwater.

Ciher 102
the court overruled duber v. i.erkel

which set cut the Lnglish

absolute rights doctrine. «ith the adoption of the new rule, what
problenms facing efficient management cof groundwater were resoived

and which remain?

What the Decision Uoes

Adopts "Broadened Americen Hule™

Under the rule of Huber, a landowner coudid pumnp groundwater
from his well in any amount, for any purrose, even to the extent of
ruining his neighbor's well by uralring water from beueath his
neighber's land. ¥%ith the adoption ¢f the "broegdened fmerican
rule" of Tentetive "raft No., 17, liability would attach if the
withdrawals caused unreasonable horm to a uelighbor through iower-
ing the wrter table or reduclng artesicn pressure.

Under the "broadened fmerican rule”, a landowner making use
of groundwater, even a reasonable use, is llable for unreasonable
harm caused to a neighbor. Proeviously, under iuber, the use rade
of water, even maliciocus waste, wac imuaterial to the absolute right

of a landowner to make any use of the resource he chose. The pre-
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sent rﬁle recuires that a beneficial use be made of the water in
order to excuse a user from liability. it furtiher provides that
even if the use 1is bLeneficial, liability wiil attach if the benefi-
cial use causes unreasonable harm.

This rule abolished the English absolute rights rule, but in
doing so went beyond the rule of reasonable use. Under reascnable
use, if a landowner made a reasonable use of the groundwater le
was not liable for any harn caused to weils of adjoining property
owners. 1the primary obligation placed on the user was that his use
of the resource be '"reasonable'.

A landowner was unprotected against the large processing plant
on adjoining iand which made reasonable use of groundwater and dried
up his well in the process. The reasonable use rule in addition to
requiring that « use be reasonable, aiso required such use of water
to be on the land {rom which it is withdrawn. This provided pro-
tection {rowm nunicipalities and public utiiities which purchased
iand to sink welis and transport the water extracted back to the
city for use. ':hile this did protect the well of the privete .iand-
owner from municipal pumpers, it had the eflect of restricting the
efficient use of water snd praohibiting access to water of those

who were not overlying londowners.

Facilitates Uevelonrent ¢f Groundwater Potential

The "broadened fAmerican rule" gives more or less unrestricted
freedom to the possessor of cverlying land to develop and use

ground water, and it permits the grant and salie of groundwater to
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persons who need water but do not pcssess land overlying it.,103
This is essential for proper development of the resource in an
efficient and economic manner which will promote effective ground-

water management.

Address Froblem of Groundwater Access

The "broadened American rule"” deals with the problem of ac-
cess to groundwater which was inherent in a rule of law which re-
quired the use of water on the land from which it was pumped. The

decision recognizes the need for groundwater use off the land from

which it is extracted if the resource is to be efficiently developed.

The court went further, however, &nd addressed the problew of ac-
cess to groundwater in a fundamental economic sense. If A and B
are neighboring farmers using groundwater and A sinks a second
well which causes a lowering of the water in B's well, increas-
ing B's pumping costs, the court has said that the placing of the
burden of costs on one perty or the other would be determined by
reasonableness. Again the criteria of reasonableness is a defini-
tional probien, but the court recognized that groundwater which

is not economically exploitable by an overlying landowner ig an

exhausted resource for all practical purposes.

What the Decision Doesn't Do

Apportion Water

The broadened American rule of iichel's does not answer the

question of how much water an overlying landowner is permitted to
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use. The case does not attempt to apportion water among users.
In the fnalysis of the rule it is stated:
It does not attempt to apportion the water among
users except to the extent that the special conditions

of underground streams and interconnected ground ard
stream water perrmit it to be done on a rational basis.

104

The court states that "tne formulation of the exception to this
basic rule recognizes that there is usually enough water for all
users so that apportionment is not necessary."loﬁ Fortunately
for Wisconsin, it 1s bzsically true that there usuelliy is enough
water for all, but such rule does not take into consideration that
there are areas of the State where water is not in abundant
supply.106 The rule does give Lhe court & basls upon which to
apportion water among competing users. It is, however, question-
able whether courts are able to handle the complex fact presented
by situations requiring the allocaticn of water in large ground-
water basins. Nevertheless, one of the wmost difficult problets
facing a water user is the quentity of weter that is available for
use and it should be faced by the courts. Froblems attending quan-
tity are the quality of the water and its availability when needed.
For examnple, a faruer, during the growing sesson needs a suffi-
cient amount of water of proper quality. Failure to obtain the
proper amount of water of sufficient quality during this critical
period has led to crop losses anounting to millions of dollars.

it is insufficient to state that there is "usually enough water
available." Effective groundwater regulation must undertake the

task of apportioning and defining rights and duties in the use of

the resource.




L3

Abolish Classes of Groundwater

In setting forth exceptions to the "broadened American rule"
the Tentative Draft lo. 17 states that a landowner is not subject
to liability for withdrawals for beneficial use which interferes
with another's use of the water uniess, '"(b) The groundwater forms
an underground stream. . ."107 The rule adopts the idea of an
underground stream, an idea which has been discredited from a
hydrologic standpoint for many years. in virtuslly ail jurisdic-
tions the presumption exists that groundwater is percolating and
yet the myth of the underground stream remains. As stated by
Prefessor Jacob H. Beuscher, noted water law authority from the
University of %“wisconsin law School, in his testimony before the
State Water Resources Committee in 1958,

To conceive of "underground streams" and to apply ri-
parian law rather than groundwater law to them is to de-
monstrate an ignorance of the intimate interrelationship
between the large and small openings through which ground-
water moves in the zone of saturation. The large openings,
caverns and caves, for example, are not independent "streams';
they are an integral part of the water-holding and water-
conducting network. In any event, and as a practical mat-
ter, courts place a heavy burden of proof upon one claiming
that an "underground stream” exists below the surface of his
soil~-a burden he is not likely to be abie toc meet in the
light of modern day hydrological knowledge. So, as indi-
cated earlier, underground streams arg gf no real impor-
tance in Wisconsin's groundwater law. 0

To date, the Wisconsin Supreme Court has never distinguished
between artesian or percolating waters, nor has it ever found

the existence of an underground stream in a controversy involving
groundwater. To persist in the belief of underground streams

in the face of hydrologic fact to the contrary merely prolongs
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the artificial legali distinctions of groundwater and serves to

confuse the law in an area of vitsl public concern.

Provide Certainty of lesult

The "broadened American rule" causes liability to attach only
in cases of "unreasonable harm". As is always the case, what is
reasonable or unreasonable will vary from area to area depending
upon the given circunstances. The rule wculd resolve the ques-
tion of who is required tc pay for the increased costs of pump=-
ing caused by the installation of more powerful pumps and deep-
ening of wells resuditing from the lowering of the water table by
determining the reasonablcness cf placing the burden on one party
or the other.

The present rule in Wwisconsin does not provide for certainty
of result in litigated matters, as the standard of reasonableness
will vary from region to region depending upon the conditions
there prevailing. A use determined to be reasonable in one area
may be ovatently unreascnable and the cause of great harm in
another. whilie the rule does not provide for certainty of re-
sult, it does provide flexibility wnich 1is necessary to rieet the
requirements of managing the groundwatler resources. The mngiish
absolute rights doctrine was wisconsin's long love affair with
a rule that provided a certain result in grecundwater controver-
sies but the result was an unsatisfactory one. There are argu-
ments to be wmade on both sides of the issue of certainty of result

in groundwater litigation. However, the author believes that in
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order to facilitate the development of the resource from a manage-
ment standpoint the courts must make an attempt to provide re-
suits which are ceonsistent with hydrologic facts, and therefore
predictable. Ilerely providing for parceling out of expenses
caused by increasing pumpsage costs based on reasonsbtlencss will
not result in efficient managerent or develorment of the re-

source.

STATUTCORY PROUBLEMS

Since the enactment of the High Capacity ‘ell statute in
1945, it has been the source of scome inconsistency in Wisconsin
vater law. The statute presently provides:

No wells shall be constructed, installed or operated
to withdraw water from underground sources for any purpose
where the capacity and rate of withdrawal of all wells on
one property is in excess of 100,000 galions a day with-
out first obtaining the apprcval of the department. 1If
the department finds that the proposed withdrawal will
adversely affect or reduce the avaeilability of water to
any pubiic utility in furnishing water to or for the pub-
lic it shall either withhold its approval or grant a
limited approval under which it imposes such conditions
@8 to location, depth, pumping capacity, rate of flow and
uitimate use so that the water supply of any public utility
engaged in furnishing water to or for the pubiic will not
be impaired. The department may issue such general or spe-
cial crders as it deems necessary to insure,grompt snd
effective administration of this paragraph.i09

As can be seen, the only ground for denial of a permit is a de-
termination that the proposed well would adversely interfere with
the availability of water to any public utility in furnishing
water to the public.

Should a private landowner wish to sink a high capscity well
he must apply to the Department of Natural Resources (DNR) for a

permit. The Department, on the basis of an investigation deter-
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mines whether the well will adversely affect a public utility.
The statute provides that the lepartment may deny, approve, or
grant limited approval to the permit. In granting limited appro-
val the Department may set conditions such as well location, depth,
punping cepacity, rate of flow and the ultimate use of the water.
if a landowner is denied a rermit to sink a high capecity well he
may excavate a pit on his land of sufficient depth to reach the
groundwater table and puwmp. Fits have been determined not to be
wells within the definition of the statute, and thus require no
periit.

If, nowever, the groundwater pumped from tne pit was not used
for a beneficial purpose or caused unreascnatle herm to the wells
of adjoining landowners then liability would attach under the

rule cutlined in Ztate v. Michel!

lng.llo Ctill, the fact remains that a person denied anpreval to

s Fipeline Construction Co.,

construct a high cepacity well can circumvent the statute very
easily and throw the issue of unreasonsble harm to the courts
while he ceontinues pumping.

Fany of the incensistencies crested by the high capacity well
statute have been corrected by the adoption of the "broadened
American rule"” in the lichel's case. For instance, previously,

a city could sink a high capacity well and be sssured cof a pernit
if 1t did not adversely affect another public utility. The fact
that such well could endanger wells on adjoining land used for do-
mestic or industrial use was immaterial. LUith the event of
Michel's, however, the public utility would be liablie for any

unreasonable harm to the wells on adjoining lands.
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Interestingly, when the Hiph Capacity Well Statute was

passed in 1945 it declered in Section 144.03(6):
« « » that the public health, comfort, welfare and

safety requires the regulation by the state of the use

of subterranean waters if the state in the manner pro-

vided in this section.
The statute placed restraints on the private use of groundwater.
it protected a public utility from interference by a private

well but there was no reciprocali protection for a private well.

Thus, in the age of Huber v. kerkel there existed a law which

prohibited a landowner from sinking a well and making use oi the
groundwater as he saw fit. The lLegislature, through the use of
the police power, limited the absolute right of an overlying
landowner to use groundwater by authorizing the denial of & per-
mit if the well would interfere with a public utility.

STATEWIDE APPLICABILITY OF THE LAW

——n——

In addition to separate judicial and statutory problens
with existing Wisconsin groundwater law, the two problems at times
combine to create a single problem. At present, groundwater laws
apply on a statewide basis, no effort nas been made to establish

regulations which take into consideration the variety
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of factors influencing groundwater in different areas of the
State such as recharge rates, rates of dewand or area geology.
Our present statutory and judicial law is generalized in charac-
ter and applies similarly throughout the State despite varying
local conditions. 1t can be argued that the high capacity well
statute gives discretion to the DNR in deciding to approve or
deny a well permit and the decision will consider local conditions.
But this discretion is narrow and the statute easily circumvented.
From a judicial standpoint the [lichel's decision requires that
"unreasonable harm" be determined based upon the facts and cir-
cumstances, but this determination is made only after conflicts

arise.

CLASSIFICATION OF WATER

Distinctions in the classification of groundwater presents
another problem for Wisconsin groundwater law. The classifica-~
tion works well in theory, but in practice it ignores the fact
that all water is part of the same cycle. To prepackage the law
so that one may read the rules by selecting the proper carton
ignores the absurdity of applying one set of laws to water flow=-
ing underground and another set the moment the same water be-
comes an underground stream or reaches & discharge point. Dis-
tinctions with no basis in physical fact but which must be estab-
lished to meet evidentiary burdens of proof to prevail before a
court or hearing examiner are arbitrary. Hydrologic opinion is
unanimous that distinctions between percolating water and under-

ground streams are without foundation in the physical universe.
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Such hydrologically incorrect distinctions will te a major stumb--
ling block to a law which can serve as a tool for groundwater man-
agement designed to promote the efficient and economical develop-
ment of the resource. 1t should also te noted that not only are
distinctions in regard to groundwater a problem but on a larger
gcale, the distinction between groundwater and surface water must,

for the same reascns, be eliminated.
VI. OTHER STATES/RESPONSES TC PROBLINS

As was mentioned earlier, the problems Wisconsin is experienc-
ing with regard to groundwater are not unique. The prcblens of
groundwater administration are fairly common and are similar in
both riparian and prior appropriation jurisdictions. The basic
questions of where may I sink a weli, how much water can 1 with-
draw, and of what quality are not resolved with certainty in any
Jurisdictions. However, in order to deﬁermine if an answer may
be found for VWisconsin groundwater problems an examination of the
water law of other states might be profitable.

The objectives of statutes and regulations governing ground-
water vary greatly in detall and scope from state to state, and
statutes dealing with water and water poliution are primarily con=-
cerned with surface water. .hile the laws of varicus states were
examined with respect to groundwater it must be remembered that
in most states local government units have authority to regulate
the resource, and the scope of this paper does not permit the ex-

amination of such ordinances or rules. In addition, the question

of the effectiveness of the state laws with respect to enforcement
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has not been evaluated.

JUALITY

According to a study completed in 1973, only 13 states hed
water laws dealing in detail with measures to protect ground-

112 However, nurierous laws and regula-

water ageinst pollution.
tions of states affect groundwater pollution.

lMost state statutes dealing with water quality are orimarily
concerned with surface water pollution and with the administra-
tive organization of an agrency which is given authority to enact
and enforce regulations controlling water quality. In such
legislation most states define "waters of the state", tc which
the laws apply. The definition in Wisconsin reads as follows:

"Waters of the State" includes those portions of

lLake Michigan and Lake Superior within the boundaries of

Wisconsin, and all lakes, bays, rivers, streams, springs,

pondg, wells, impounding reservoirs, marshes, watercourses,

drainage systems and other surface or groundwater, natural

or artificial, pubdic or private, within the state or its

jurisdiction.1
The provisions of the Wisconsin definition are similer to those
found in most state statutes, although some states provide excep-
tions to the definition.llk

Virtually every state has regulations or statutes which deal
with solid waste disposal. }ost states require pernmits, regis-
tration and regulation of disposal siting and Operation.ll5 How=
ever, not all states recognize the possibility of groundwater pol-
lution in their statutes or refer to it in only general terms.

¥hile most of the states require a permit for disposal of wastes

cn publie land, disposal on private land is allowed without a per-




51
mit if no public health hazard results.n6

Séptic tanks are also subject to regulation by most states
ald the regulations require permits for installatlon, with the per-
mit systenms used to regulate the placement of septic tanke in
pollution prone areas.

In the ares of well construction and regulation, statutes
are generally concerned with licensing driliers and with the con=-
suruction cof water wells. The regulation verles from state to
state and it appears that, though public water supplies are re-
gulated, little regulation exists for private and industrial wells.

Several states have statutes governing the construction and
operation of waste disposal wells, or injection wells. 17 wis-
souri and Cklahome prohibit waste disposal wells altogether, while
Colorado pernits such wells but allows no discharge of waste un-
til it has been established beyond & reasonable deoubt that there
will be no pollution. Florida statutes require a permit for the
construction and use of a waste well or drainage well and inven-
tories of all water supply wells, and details of constructicn of
the wells are required on wells within a one miic radius of the
disposal well.

Oniy one state, New York, has a stztutory systews of classi-
fication for groundwater. The purpose of this system of classi=-
fication is to prevent groundwater pollution and protect ground-
waters for use as potable water. The classifications are:

l. Class GA; fresh groundwater best used as sources of

potabie water supply.

2. Class GSA; saline groundwater of possible use for

conversion to fresh potable water.

3, Class SSB; saline water having a chloride content
greater than 1,000 mg/l or a total dissolved-solids
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content greater than 2,000 mg/l.ll8
Any discharge of treated sewage, industrial waste, treated efflu-
ents, toxic waste or other polluted effluent which might impair
the specified use of the grecundwater is prohibited.

As can be seen, most states concerned with the problem of
groundwater quality have taken steps to regulate the uses of land
which nose a threat to groundwater. Lt is clesr from the stetutes
of other states that the general legislative trend toward resolv-
ing the problem of yroundwater quality lies not only with enact-
ing lavs which deal directly with the resource itself, but in
controlling land use whicn is often & causal factor in ground-

water contamination.

QUANTITY

several states have taken steps to insure that groundwater
is available to users in an amount sufficient to nmake an efficient
and economical use of the resource.

In Cailfornia the doctrine of correlative rights has developed.
it provides that all overlying owners have co-equal rights to the
reasonablc use of groundwater on their overiying lands; that sur-
plus water above reasonable requirements may be used off the over-
lying land; that common supplies are apportioned to cverlying
owners based upon reasonable need if a shortage ¢xists; and that
rights in groundwater physically connected with & surface water
source are correlated with other use rights that pertain to the
common supply. This rule was adopted in the case of Katz v,
ngiinghgw.llg Application of this rule zllows gpportionment of
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the resource between users in times of shortages. An apportion-
ment of percolating water was made in an area where resource was

overdrawn in the case of Pasadena v. Aiﬁambra.lzo In tnis case

the California Supreme Court determined the "safe annual yield™
of a groundwater basin and apportioned the suppliy of water among
the water users to the extent of each user's maxinum annuali use
in the 5-year prescriptive period preceding the suit. The court
determined that the "safe annual yieid"™ of a basin was the
amount of water » basin would yield in perpetuity.

Due in part to the flexible approach shown by the court in
apporticning groundwater among users and the increasing pressure
being put on groundwater supplies in water-poor southern Califor-
nia, where aquifers were endangered by increased demand which
threatened damage to the aquifers by salt water intrusion and ex-
haustion, the lLegislature passed several laws facilitating ground-
water basin management,

The Legislature has enacted statutes regulating the use of
underground water, by creating underground water basin management
programs.12l  These grant authority to the water rescurces control
board to enjoin harmful pumping122 and give the board the duty of
recording sll groundwater extractions in southern california.1%3

In addition to the California nethod ¢f insuring groundwater
users a quantity sufficient to ineet their reasonablie beneficial
needs, other states have laws which nrotect a user's quantity to
a lesser degree and with less sophistication.

The Colorado Constitution provides for preferences in the use

of water and states that when the waters of a natural stream are
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not sufficient,
. « o those using the waters for domestic purposes

shall have the preference over those claiming for any

other purpose, and those using the water for agricultural

purposes shall have ﬁrefere?ce over those using the same

for rmanufacturing purposes.i<h
While the Colorado Censtitution refers to naturel surface streams,
the treatment of groundwater in Coloredo requires the character-
ization of the resource as tributary to a natural strear or not

tributary to a natural stream, that is, part of a natursl strean

or not part of a natural stream. It would seem that if the

groundwater in question was determined to be tributary it would be

subjected to preferences, and thus domestic users would be assured

of some quantity while other users would have nc such assurrence.
It can be argued that all prior appropriation states provide
for assured quantity of groundwater to the extent that a senior
appropriator making beneficial use of water has a superior right
to a Junior appropriator, on the basis of first in time, first in
right. The same can be sald of the English absolute rights doc-
trine as well. An overlying landowner with the most powerful
ump and the deepest well will be assured of u« supply of ground-
water. These dectrines, however, are of little gssistance in the
realm of enlightened water resource management which hopes to en-

courage maximum efficient and beneficial use of groundwater.

GROUNDWATER CLASSIFICATION

With respect to the groundwater classifications of under=-

ground streams and percolating water, the modern trend of the courts

and legislatures appears to be away from such classifications.
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In dealing with groundwater in Alaska, the state water code
provides for no distinctions between underground strears and perco-
lating water for the purpose of groundwater administration. The
manner of perfecting a right to groundwater is the same gs for
surface water,125

The Arkansas Suprene Court determined in Jones ve Cg-Ark-Val

Poultry C0.126 that the rule of reasonable use applies to ground-
water without regard te any subclassification of groundwater.

Indiana has expressly refused to recognize such classifica=-
tions both in case law and in statute. The lupreme Court refused
to recognize the distinctions in 1864,127 and the Indiana Legis-
lature has defined groundwater and refused to accept any distinc-
tion.128 For the most part, however, the great majority of
states presume underground water to be percolating, yet provide
for the classificstion of groundwater into undersround streams
and percolating waters.

While some states have been struggling with the problems cf
groundwater on a compartmentelized basis, states such as Lelaware
and Florida heve approached the suvbject in a compnrehensive nmanner

which integrates surfcce and groundwater use.
DELAWARE

Delaware enacted a statute in 1966 which imposed broad sub-
stantive control cver water use.l4Y The act deals with water use,
water and air pollution and use of submerged lands. The policy
of the act declares that development, utilization and control of

all water shall be directed to make a meximun contribution to the
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public benefit,130 and that the state, through its zgencies should
control the use of water so as to fully utilize, conserve and pro-
tect the water rescurces.+3l The act also states the findings
of the Legislature with respect te the developrment, usse :nd con=-
trol cof the water, underwater and air rescurces of the state, 132

Ihe findings of the Legislature deciare: that tne develop-
ment, utilization and control of the water and other rescurces
are vital to the people to insure supplics for beneficial uses;l33
that regulation of such regources is e¢ssential to lnsure bene-
ficial uses;l3h that such regulation is required to produce bene-
ficial uses and assure supplies for such uses;135 that the re-
sources must be protected and conserved to assure public recrea-
ticn and conservation of wildlife and aquatic life;136 and that
protection, conservation and utilizstion of resources can be best
realized if use of rescurces is restricted to beneficial uses and
controlled by a State agency responsible for such resource devel-
ocpment and utilizstion.137

The legislative policy of the act is notable in three re-
spects. It plainly states legislative objectives, makes numerous
specific references to beneficial uses, and lists brcad major
beneficial uses.138 The law does provide that riparian rights
in existence before the iaw went into effect on July 1, 1966, are
exempted, and thus preserves riparian rights in existence before
that date.139 The act does contsin exceptions for domestic,
agricultural and municipal uses, but these exceptions are small
and seem to be quite circumscribed. It is clear that with the ex-

ceptions of pre-existing rights and limited exceptions, all water,
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both surface and groundwater, is subject to state regulation.
The implementation of regulations under this statute are
quite substantive as well as procedural. In & statement of adnin-
istrative principles the regulaticns deciare:

a. The water resources of the State are considered to
be public waters and public wealth and the use of such
water shall be allocated on the basis of equitabic appor-
tionment and reasonable beneficial use. Vaters which flow
vagrantly over land surface shall not be regarded as pub-
lic waters and the owner of the land on which such waters
fall or flow shall have the right to its use, provided
that no damages result to other persons.

b. A right to a water alliocation can only be acquired
by a permit issued by the coummission or Ly having been a
reasonable beneficial use prior to the adoption of these
regulations. No right to the use of water can be acquired
by adverse use or adverse possession.

c. 1t is recognized by the commission that the water
resources in and on the State of Delaware may be physically
and hydrologically related and that where such & relation-
ship exists approval of uses of such waters shall take into
account this relationship.

d. The rights of the public regarding the water re-
sources of the state are considered to be usufructuary
upon approval by the commission. . .

e. Any nonwasteful use of the surplus water resources
of the State shall be considered to be a reasonable bene-
ficial and legal use. . .

f. The decision of the commission as to whether or not
a2 use will be reasonabiy beneficiasl will be tased in part
on the results of special studies and compliance with the
statewide cormprehensive aaster water plaii. . .

g. Allocations granted by the commissicn may be tranc-
ferred subject to approval by the commission. . .

nh. Permits issued shall be valid for a period not to
exceed one year. . .140

These regulations could have been written in part by a lawyer,
judge, economist, hydrologist, conservationist, businessman or

bureaucrat. They pliainly stete the right of the public, how
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private rights in water may be obtained and transferred, and how
the water right is to be viewed legally. In addition, the regu-
lations also make clear that the hydrologic cycle is part of the

Delaware water law.
FLCRIDA

Florida is a state which historicelly fellowed the riparian
doctrine until the enactrient of the Florida “ater Rescurces Act
of 1972.:“*l The legislature declared the policy of the Act was

to provide for the management of water and land related resources

and promote conservation, development and proper use of surface
and groundwater.142

Uistinctions between proundwaters are abolished as ground-
water is defined tc mean "water beneath the surface of the ground,
whether or not flowing through definite channels. 143 Water is
defined es including surfsce and groundwater, diffused surface
water, etmospheric moisture, srtificial watercourses and impound-
mentg, and all ccastal waters within the jurisdiction of the
state.lkh In Floride, the distinction gnd classification of water
has given way to the hydrologic cycle. The law also provides that
all waters of the state azre subject to regulation under the Actthd
and further provides & statutory definition of "reasonable use.”ll*6

The Act provides for the creation of water management dis-
tricts formed as "nearly as practicable” tc "hydrologically con-
trollable” areas and which describe szll water resources in such

areas. 47 The Uepartment is required to establish minimum flow
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regulations for surface water and minimum water levels for

groundwater within each district.148 (ne of the most important
powers the act confers upon the Uepartment is the power Lo ex-
ercise supervisory authority over all such districts.49 it is
acknowledged that water problems will vary from area Lo area in
the State in both "magnitude aud couplexity.'" Therelore, the
Department is authorized to delegate te the goveruing boards of
water management districts many powers of the vepartuaent to
accomplish the purroses of the act.190  The authority of the
Cepartnent to delegate powers to the board of a district provides
a highly adaptable approach to the managerent of the Jtate's
weter resources. 1In this nanner the law aliows for possiblie local
solution of a local water problex yet retsins department respon-
sibility for statewide water rescurce management.

in granting general supervisory power over the districts
Section 373.026(7) provides:

The departnent may excrcise any power hercin author-
ized to be exercised by a water management disurict. The
department shalli review, and wmey rescind, modify, or
approve any policy, rule regulation, or order of & water

anagenent district, eAcept those pOllClEo, ruies, Or regu-
lations which involve only the internal management of the
district, to insure compliance with the provisions and
purposes "of this chapter.

The Florida Water Hescources Act cf 1972 has provided for a
permit system for consumptive use which seems to abolish the doc-
trine of riparian rights in Florida. Unlike Delaware, which ex-
empted water rights existing prior to the enactment of its water

law, Florida put all water rights on the same level. The Florida

act required all existing use<¢rs to obtain permits within two
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years of the implementation of the permit system. An existing
user who fails tc acquire a permit is considered to have aban-
doned his rights. The iaw gives no advantage to a pre-existing
right over & future right. Thus, in effect, all private water
rights are zholished. %without a permit from the Department or
water district management board, rno person may make any withe
drawadi, diversilon, iwmpounduent, or consumptive use of uater.lsl
The section does, however, provide for an exempticn for individual
domestic users. Approval of a permit application requires that
the proposed use be reasonable and beneficiai, not interfere with
a presently exicsting iegad use, ana bLe comsistent with Lhe public

interest.l52

Lf determined tc be in the public interest, water
may be used outside the overiying land or water shed from which it
is taken.1?3 Permits may be issued for a period up to 20 years,
and the iepartment cr water nanagement district board is author-
ized to develop a reasonable system for ciassification of neriods

154

of duration. The permits are issued ifor gpecific amounts of
water, specific uses, subject to conditions, and wmay be modified
and rencwed, all subject te the prevalling pubiic interest.

Ag has been indicated, &li water users wmust apply for a permit
to make use of the resource and faiiure Lo do sc¢ within the sta-
tutory time works as an abandonment of the water right. An existe
ing user uwust be granted an initlal permit within the 2-year sta-
tutory period if he makes application and his use is reasonable and
beneficial under the statutory definition and is permitted under

the common liaw of Florida.t5% 1f an existing user who faiis

to file a permit within the staturory time desires to re-establish
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his abandoned use, he stands on the same footing as an applicant
for a new use.
Wells are the objects of broad regulation under the Act,ls6
but there are exceptions for temporary dewatering and dewatering
processes.157 Exemptions may be granted by the Department where
undne bardshiv weould result from compiiance with the Act, pro-
vided such exenptions de not impair the dntent and purpeose of the
Act.168 in exeription is also granted & person wioo desires to con-
struct 2 vwel.l 2 inches or under in diauetcr, if it 1s on nis own
property and intended only for use in o glljjie Family nouse . 129

potin celawsre and Fleride ere rivarian Jurdisdictuocons but thelr
resnective anproaches Lo water nrobleng gre distinet in thet Lela-
ware rreserved riperian rights tnat existed prior to the enact=-
ment of its water law, while Floridsz aboiished the riparian doc-
trine through a mandatory permit system. This systen, with few
exceptions, is applicable to all water users regardless of for-~
mer weter rights. The hydrologic cycle has been introduced into
the water law of both states and the need for basing decisions on
hydrologic fact has been recognized. The artificisl legal dis-
tinctions with regard to ground and surface weter nave been abeol-
ished and the laws of both States provide fer the integration cf
groundwater and surface water law. The states have declared
water resources to be essential to the public and reduced or
eliminated the private water rights which must meet the require-
ments of "public interest" and "reasonabie-beneficial use." The

questions of where may 1 sink a well and how much water may 1 use
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are answered by permit systems. The permits may specify use,
amounts of water, impose other conditions upcn a user, be modi-
fied and are of limited duration. Important, too, each state
places great emphasis, plainly stated statutory emphasis, on
nanagerment, reasonabie-beneficial use and public interest. 1t

is felit thils emphasis is essential.

ViI. PHECPOSALS FCR WISCONSIN
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The court in Lichel's stated that Vit uak. s very little sense

te meke an eprbitrary distineticn betweoen the ruscs Lo be aovplled
to water on the hasis of where 1t henpens to be found 1060 Tnig
staterent brinss inte feeus one of the great problens with re-
spect to water law, whether ststutory or cese law. Any water
law which seeks to manage the water resources of the state must
integrate surface and groundwater law. The problems of ground-
water are the problewns of all water ana if we sre to manage the
water resources of the state for optimum benefit of all of the
pecple we must learn to speek and act in terms of water and not
groundwater or surface water. The Visconsin courts sopear,
after some 70 years to have recognized that water is water, re-
gardless of where it is found. This fact must be brought home
to the legislature so that the state's water resources can be
consistent with scund resource nanage=ent practices and equity.
To do this, the hydrologic cycle must become an integral nart

of Wisconsin water law.
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ELIMINATE DPRIVATE KIGHTS 1IN WATER

So———— S

Any groundwater law should eliminate permanent private rights,
and the right to use groundwater shouid be made usufructuary.
The difficulty inherent in such a law is that riparian rights
have been characterized as property rights which courts have held
may not be taken away without due process of law. In ggggglél
groundwater rights were characterized as "absolute property" of
the overlying landowner who hsd an absclute right to divert the
waters. The court moved away from the absolute right character-
izaticn in the "Fond Du Lac"l62 cases and by implication at least,
asked for legislation to regulate groundwater. 1n adopting the
"broadened American rule" in Eichel's,163 the court said that the
adoption of this rule was not confiscatoery. In view of the
"Fond Du lac" cases and the decision of the court in Michel's, it
would seem that legislation regulating groundwater which pro-
tected a public interest would be upheld as a valid exercise of
the police power and not an invalid taking of private property.
Agsuming the doctrine of poclice power has any meaning, it would
be difficult to argue that regulation of groundwater is not a
matter of vitad public interest within the definition of police
power in view of present snd projected demands on the ground-

water resource.
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PERMIT SYSTEM

To accomplish the abolition of permanent private richts in
groundwater a permit system should be developed which requires all
users to obtain a permit to divert groundwater. The issuing
authority should be given the authority to set conditions on the
permit such as location of the well, depth, well capacity, rate
of fiow and ultimate use. Fermits for diversion of groundwater
should be granted only upon determination that the proposed use
is reasonable, beneficizl, and not infringe on the intercst of the
public. Fre-existing rights should be given initial permits for
diversion if such use is determined to be & beneficial and rea-
sonable use. Pre-existing uses for which no permit is made within
two years should be deemed abandoned and applications to revive
such uses should be placed on the same footing as an application

for new use.léh

SINGIT CENTRALL AGENCY

The authority to administer the law should be vested in a
single centraiized authority. At present, the Wisconsin Depart-
ment of hatural Hescurces (DNR) is the agency responsible for the
protection, maintenance and improvement of quality and management

of the "waters of the state."165 7The DER is currently adminis-

tering a permit system which regulatea diversions of surface water;66

Failure to utilize the expertise of the DNR would be unfortunate
as it would fragment the administrative control cver a single in-

divisible resource at & time when ironically, legul distinctions
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are being discarded. Existing Wisconsin statutory definitions of
waters of the State"lé? and the "powers and duties"l68 assigned
to the DNR are sufficiently broad to permit the DRR administra-
tion of a groundwater permit system. At present, however, there

have been proposals by legislators to spiit the DNR.109

WATER MANAGEMENT DISTHICTS

In addition to granting euthority to the INi to develop and
implement a permit system the law should erpower the DNE to cre-
ate water management districts which conform as nearly as prac-
ticable to a hydrologically controcllable area. The basis for
these areas could be the major drainage basins in the state or the
major groundwater provinces. This is essential for the proper
managenent of not only the proundwater resource but surface water
as well. Ve must recognize that there is no uniform need for
water or disgtribution of water supplies thrcughout the state and
that if we are to make the optimum use of our waler resources we
must be able to plan for its use on the basls of the hydreologic
and geologic area which the resource affects. This is not a diffi-
cult proposal to make as such authority to divide the state into
regions already exists, and criteria for establishing the regions

170

are given.* In looking at the regions established by the DNR
pursuant to its authority, it appears, however, that while the cri-
teria given list watersheds and river basins, among others, as
factors to consider in establishing a region, it seems that the
regions established by the DNR are set up with administrative

and economlc factors as a sole criterias.




66
WATER MANAGEMENT DISTHRICT BOARDS

The authority to administer such districts should ultimately
rest with the DNR but many DNR functions should be delegated to
the boards of such districts. These boards shouid include con-
siderable expertise in the area of water resources. At present
the %isconsin Statutes provide for such boards, but the boards
are advisory, are required to meet at least semiannually and per-
form no substantive function in the actual management cf water
resources.17l If we recognize that local water problems differ,
then it follows that the solutions differ. PFPossibly the answer
to a local problem is best found by looking for a local solution.
The DNR should be empowered to delegate authority to administer
the permit program to local water management district boards but
yet retain the power to directly effect water management in the

districts. In this manner a flexible approach to a problem which

varies in scope and complexity from area to area could be effected.

lhe water management district board through authority delegated
it from the DNR should be permitted to restrict extraction of

groundwater from a basin to a "safe annuai yield".l72
VIII. SUMMARY

in order to properly maznage the groundwater resource it is
essential that studies be undertaken to determine not only the
existence and size of aquifers and water basins, but also the
occurrence, and movement, as weli as recharge and discharge rates

which sources of supply are capable of sustaining. Knowledge of
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such facts is essentisl to properly answer the questions of
where can 1 sink a well and how much water may 1 withdraw?

While the proposals presénted here zre concrete, they allow
for sufficient broadness so that further refinemeat is possible.
A groundwater law should abolish private groundwater rights
through the institution of a permit system administered by a
central agency with authorityv tc delegate necessary powers to
water resource managerent boarus, which are set up te direct the
managenent of water resources in a hydrologically controlliable
area.

%hile the thrust of this paper has been toward proposals for
a groundwater law it should be noted that such propesals would be
easily adaptable to surface water. Indeed, the proposals should
be incorporated into a water resources liaw for Wisconsin, Al-
ready the DNit administers a perait systen for diversion of water
from lakes and streams and this statute has been declared to be

173

censtitutional by the VWisconsin Jupreme Court. ln answering

the question of whether the statute was depriving a person of
property without just compensation the court stated:
.« + « we see sec. 30.18, Stats., as the state's
exercise of its police power to protect public rights
and to prevent harm to the public by uncontreolied diver-
sion of water from lakes and streams. while the statute
does not secure for the state a benefit not presently
enjoyed by its citizens, it does seek to prevent the 1
public harm of dry riverbeds replacing flowing streegms. 74
Lf a permit systewr relating to diversion of surface water is a
valid exercise of the police power, it would seem t¢ foliow that a

groundwater pernit system should likewise be sc held by the court.
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The time appears to have come in VWisconsin where the pos-
sibility of groundwater legislazticn is no longer something fer
scholsrs to write about but for legislators to act on. The Viis-
consin Supreme Court has invited such legislaticn and imnlied it
would be upheld in the "Fond Du lLac cases".l75 in nichel'sl7é

the absolute right of an overlying landowner to groundwater was

abolished. Q(mernick v, statel?? established that a permit sys-

tem which restricts the surface water rights of & riparian
owvner was a valid cxercise of the police pover.

The high capacity well statute,178 since 1945 has re-
stricted the right to use groundwater, even during a pericd of
"absolute rights."” The constitutionality of the statute has
never been tested. If it had, presumably the court would
recognize the need for regulating groundwater in the face of
the needs created by growing population and increasing indus-
trialization. The fact that population and industry were hea-
vily dependent on groundwater would not have ¢scaved the court,
and a vital public interest would have been found making the
statute a valid oxercise of the police power.

This paper assumes as a basic premise that the water re-
sources of the State are of vital concern to ali of us and that
no one would seriously disnute the need for the comservation and
management of the State's resources. Should a dispute arise it

would deal with the questicn of how the resources of the State

can best be conserved and managed, not whether there is a need
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"to conserve and manage.

The proposals set forth in this paper are not intended to be
the answer for every question in the area of water resocurce law
or macagement. The scope of such a paper and limitations on
time preclude such an undertaking. Dasically this paper is an
attempt to sort out some of the more {rustrating problems with
respect to water rescurces from a legai standpoint. The law of
water nust prorote the efficient develiopment and use of water.
Legal decisions end statutes which retain artificiai distinc-
tions with regard to the water resource only hamper economic
and efficient development of the resource.

Today in Wisconsin our problems with regard to groundwater
are not rearly &s visible as problens with surface water, fuel
shortages or unemployment. For that reason, it is doubtful
that regulation of groundwater will take place within the irme-
diately foreseeable future. Laws must be enacted by legislators
and they tend to focus attention on probleus only after they be-
come obvious calacitiesg or are otherwise highly visible. (ften
political solutions tc such problems are enacted undaer pressure
of existing events and such solutions tend to be stopgap mea-
sures which provide only temporary relief leaving sormeone elise to
deal with the problei in the future, In dealiny with problens of
the ground water resource we are fortunate thst for the uoment,
time is on our side. That will not always be the case if demands

on the groundwater resource continue tc grew. For the wmouent we
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have the fleeting luxury of time, and it must be put to gcod use.

Whatever solution is attempted with respect to the water re-
source, it must be cne which is long term, which will anticipate
problems, and vet nrovide for the efficient development of a

resource which is of vital interest tc the people ¢f %“isconsin.
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1075¢ate v. Fichel's, p, 303.

logBeuscher, tigconsin's iaw of “eter Use Today, p. il

109%is. Stat. sec. 144.025 (2) (e) (1973).
1105upra note 52.

1lich, 303 [l?bé] Wis. Laws L479.

Gr

clectric Cowpanv uly, 1973 (C esearch and Levelopment
U.S. unvironmental Protection Agency, Yashington, D. C.,, p. 1.

l*zFrltz Van der Leeden ndwater Follution Features of

11355, Stats. sec. 144.01 (1) (1973).
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1lhprivate ponds, farm ponds, industrial ponds are excluded

in Indiana (Indiana Stat. Ch. 214, sec. 16 (1971), West Virginia
Code sec. 20-5A-2 (e) (1971) ). Landlocked and privately owned
lakes are excluded in Mississippi, private waters not joinin
natural surface or underground waters are excluded from the §e~
finition in North Dakota, Ohio, and Oregon.

1153¢e compilation of such laws in Environmental heporter,

State Solid Waste-iand Use Laws (Bureau of National :iffairs,
Vashington, D.C., 1974

lléCalifornia, Golorado, fansas, lowa, hontsna, iorth Caro=-

lina, Tennessee and liashington-see bLnvironmental Keporter, supra
note 115.

117Arizona, California, Colorado, flerida, hansas, and

Fennsylvania.

118pciinney's New York Laws LCL 15-1501 (1973).
Li95upra note Li.

12033 (¢al. 2d 908, 207 P. <d 17 (1949).
121¢plifornia Vater Code sec. 30i-311 (19¢2) .
1221pid., sec. 2020 (1972).

123ibid., sec. 4999-5008 (1972).

1240010, Const. 4rt. :VI, sec. 6.

12541aska Statutes sec. 46.15.060 (5) (1971).
126228 irk. 76, 306 S... 2d 11i (1957).

127City of Greencastle v. Hazelett, 23 Ind. 186 (1864).

128pyrns Indiena Stats. Ann. sec. 13=2-i=4 27-1407 (1973).

1295e1. Code 4nn. sec. 7-6001, et seq. (1974).
130pe1. Code fnn. sec. 7-600L (b) (1) (1974).
1311pid., sec. 7-6001 (b) (2) (1974).
1321pi4., sec. 7-6001 (a).

1331pid., sec. 7-6001 (a) (1;.
1341pid., sec. 7-6001 (a) (2).
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1351bid., sec. 7-6001 (a) (3).

1361bid., sec. 7-6001 (a) (4).

1371pig., sec. 7-6001 (a) (6).

1381pid., sec. 7-6001 (a) (1).

139ichard L. Dewsnup, Dallin . Jensen, ed: summary Digest
of State Water Laws, p. 191, citing 55 DUel. Laws, Ch. 442, sec.
11, The editors state that this provision of the Act is not
codified.

1401pid., p. 193, Citing Delaware ‘dm. Code, sec. 201 (19 ).

1blch, 72-299 [1972] iaws of Fla., compiied as ¥Fla. Stats.
sec. 373.013-373.016 (1972).

Li2yestts F.5.4. sec. 373.016 (2) (1974).
1431pid., 373.0.9 (10).
Abhivid., 373.019 (9).
1451vid,, 373.013.
1451phid., 373.019 (5).
1471bid., 373.069 (2).
1481pid., 373.042.
1491vid., 373.026 (7).
1501 pid., 373.016 (3).
1511pid., 373.219 (1).
1521pid., 373.223.
1531vid., 373.223 (2).
1541bid., 373.236 (1).
1551vid., 373.226.
1561pid., 373.303-339.
l57lhl§-» 373.306.,
1581pid., 373.326 (1).
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1591pid., 373.326 (2).
160state v. Nichel's, supra note 52.
161luber v. Ferkel, supra note 49.

lézsupra note 58 .

163Supra note 52.
16k gy ch permit system should be modeled after Florida's or
Delaware's.

165yis. Stats. sec. 144.026 (1) (1973).

166455, “tats. sec. 30.18 (1973).

167Supra note 113.
168vis, Stats. sec. 144.025 (2).

169Recently, the DNR has received severe criticism for the
manner in which it nas been performing its duties. legislative
proposals have been made to separate conservation and environmen-
tal protection functions of the DNR. The proposed separation
would be to restore public confidence in the DNk."
"Froposed Split in DNR," }Milwaukee Jentinel, Aug. 28, 1975,
p. 5, part 1.

170u1g. “tats. sec. 144.025 (4) (1973).
171yis. Stats. sec. 144.025 (5) (1973).

172u7he retio at which water can be withdrawn frou a ground=-
water basin without depleting the supply to such an extent that un-
desirable effects result. It depends upon the ratio of recharge,
chenge in water quality, and e¢conomies.”™ [Lesource Conservation
Glosssry, “cil Conservation Scciety of America, 1970.

173 mernick v. ltate, 4 Wis. zd 6, 218 N 2d 734 (1974).
174 vid, p. 21.

1758upra note 58.

1763upra nete 52.

177dupra note 172.
178;is. Stats. sec. 144.025 (2) (3] (1973).
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